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RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


a Supreme Court of the District of Columbia 

Burley Irrigation District, a corporation. 

plaintiff 

vs. [No. 5p636, in equity 

Ray Lyman Wilbur. Secretary of the 
Interior, defendant 

United States of America. 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the citv of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

i 

1 In the Supreme Court of the District of Columbia 

Holding an equitv court 

Burley Irrigation District, a corporation. 

Burley. Idaho, plaintiff ' 

Ray Lyman Wilbur. Secretary of the Equity No. 50636 
Interior. Interior Department. Washing¬ 
ton. I). C., defendant 

Amended bill of complaint 

Filed Nov. 14. 1930 j 

To the Supreme Court of the District of Columbia, holding an 
equity court: 

The plaintiff, by leave of court first had and obtained, files herein 
its amended bill of complaint, and respectfully represents: 

1. That it is a quasi-municipal corporation, organized and existing 
under and by virtue of the laws of the State of Idaho; and brings 
this, its amended bill of complaint, against Ray Lyman Wilbur, a 
citizen of the State of California, residing in thy District of 
Columbia, in respect of the matters and things hereinafter set forth. 

2. That the defendant is now and has been since, to wit: March 5, 
1929. the duly appointed, qualified, and acting Secretary of the 
Interior of the United States and, as such, has charge ojf the adminis¬ 
tration of the laws of tiie United States relating to irrigation and 

reclamation projects constructed by the United States, and 

2 particularly of the administration of the act! of Congress 
known as the reclamation act. being the act of June 17, 1902 

(32 Stat. 388). as amended and supplemented by latet* acts of Con¬ 
gress; and that said defendant is sued in his official capacity as such 
Secretary of the Interior as hereinafter set forth. 

3. That in 1904 the then Secretary of the Interior! approved an 
irrigation and reclamation project known as the Minidoka project 
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for the irrigation of certain lands located in Cassia and Minidoka 
Counties, in the State of Idaho. Pursuant to and as a part of the 
said project, the Minidoka Dam was erected across the channel of 
Snake Kiver. situated in said Cassia and Minidoka Counties, Idaho, 
which dam was completed in September. 1900. The Minidoka proj¬ 
ect consisted and now consists of two units: (1) a gravity unit, now 
known as and comprising the Minidoka irrigation district, in which 
district some 71.000 acres of land are irrigated bv water cor.veved 
by gravity: and (2) the south-side pumping unit, now known as 
and comprising the Burley irrigation district, in which district some 
48.000 acres of land are irrigated by water lifted by pumps operated 
by electric power. Water has been supplied from this project to 
the gravity unit (Minidoka district) since 1907. In the year 1908. 
pursuant to the aforesaid project and plan, the United States Recla¬ 
mation Service began the construction of a power house and pump¬ 
ing stations at the Minidoka Dam. The initial power plant equip¬ 
ment consisted of five vertical units, the first of which was com¬ 
pleted and placed in operation in 1909. and water has been supplied 
from the project to the pumping unit (Burley district) since that 
date. The next four units were placed in operation before the end 
of 1910. In June. 19*20. a sixth power unit was built and placed in 
service on the project by the United States Reclamation Service. 

4. That in 191 .“> Franklin K. Lane, then Secretarv of the In- 
Z terior. acting under authontv of pertinent Federal statutes 
and more particularly of sec. 17> of c. 247. of the act of Con¬ 
gress of August 13. 1914 (38 Stat. 090). known as the reclamation 
extension act. and at the request of both irrigation units, appointed 
a board of review composed of C. R. Burky. chairman: A. C. 
DeMarv. settlers’ representative of the gravity unit: Ben C. Ed¬ 
wards. settlers’ representative of the pumping unit: and Charles H. 
Paul, engineer. U. S. Reclamation Service, and directed said board 
to consider and report upon the distribution of the construction cost 
of the Minidoka project. 

5. That c. 247. sec. 15. of the act of Congress of August 13. 1914 
(38 Stat. 090). known as the reclamation extension act provides as 
follows: 

** General authority of Secretary of Interior. The Secretary 
of the Interior is hereby authorized to perform any and all acts and 
to make such rules and regulations as may be necessary and proper 
for the purpose of carrying the provisions of this chapter into full 
force and effect.” 

0. That the said board of review in June. 1915. after due investiga¬ 
tion and consideration allocated the cost of the features common to 


both units, of the Minidoka project, including the water supply, 
between the gravity and pumping units of the Minidoka project, 
and unanimously recommended that the entire cost of the power 
plant and relative features of the Minidoka project should be divided 
between the Minidoka irrigation district and the Burley irrigation 
district in proportion to their respective maximum demands for 
power, which proportion was determined to be: Minidoka irriga¬ 
tion district (the gravity unit). 4.4%. and Burley irrigation district 
(pumping unit). 95.0% • The said proportionate maximum demands 
for power have remained up to the present time. The said board 
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of review further recommended that the profits frofii commercial 
power, after paying for the commercial powejr investment, 

4 should be credited to the respective districts in |the aforesaid 
proportion. A copy of the aforesaid report of the said board 

of review is attached hereto as Exhibit 1 and hereby! made a part 
hereof. 

7. That the aforesaid recommendations of the said board of review 
were duly approved on. to wit: September 27. 1915, by the central 
board of cost review of the United States Reclamation Service of 
the Department of the Interior, a copy of which approval is hereto 
attached as Exhibit 2 and hereby made a part hereof. The afore¬ 
said recommendations and allocations of the cost of the various fea¬ 
tures of tlie Minidoka project between the Minidoka irrigation 
district (gravity unit) and the Burley irrigation district (pumping 
unit) were thereafter duly approved and adopted by the then Secre¬ 
tary of the Interior, Franklin K. Lane, and were put into effect 

by him. 

^ ___ * 

8. That thereafter, to wit. on the 3rd dav of November, 1915. the 
Secretary of the Interior gave public notice of the lands irrigable 
under said pumping unit of the Minidoka project, the limit of the 
area per entry, and of the charges which would be made per irrigable 
acre upon said entries, and upon lands in private ownership, which 
could be irrigated by the waters of said Minidoka project on the 
pumping unit and the number of annual installments in which said 
charges should be paid; that the price to be charged !per irrigable 
acre on the pumping unit of the Minidoka project, as! fixed, deter¬ 
mined and specified in said public notice, was the spin of $56.50 
per acre for entries upon Government lands and $57.50! per irrigable 
acre for lands in private ownership included within said unit: that 
in fixing and determining the construction charges to |be made and 
collected on the pumping unit of the Minidoka project, the Secretary 

of the Interior adopted the allocation of the cost <j>f the various 

5 features of said project, common to the gravity and pumping 
units that had been made by the board of review.! as aforesaid, 

and the charge per acre for irrigable lands included within the pump¬ 
ing unit were sufficient to return to the reclamation fund iof the United 
States all of the money that had been expended for the construc¬ 
tion of the irrigation system of the pumping unit of the Minidoka 
project, including the power plant, as fixed, determined, agreed 
upon, and specified by the board of review as set forth jin its report, 
adopted, and approved as hereinbefore alleged. 

9. That thereafter, and before the entrymen and landowners on the 
pumping unit of the Minidoka project could procure Water for the 
irrigation of said lands from the irrigation system so constructed by 
the United States, as aforesaid, it was necessary to and they, and 
each of them, did make, execute, and deliver to the United States a 
water-right application for water to be used upon and \n the irriga¬ 
tion of their said lands, form of water-right application for entry- 
men is attached hereto as Exhibit 3 and form of water-right appli¬ 
cation for lands in private ownership is attached hereto as Exhibit 
4 and made a part hereof. That by the terms of said water-right 
applications, they, and each of them, did contract and iagree to pay 
to the United States for water so made available for the irrigation 
of their lands, the sum per irrigable acre that was fix^d and deter- 
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mined and announced by the Secretary of the Interior in said public 
notices: that the said sums agreed to be paid for the use of said water 
were sufficient to repay to the United States the entire cost of the 
irrigation system constructed bv the United States for the irrigation 
of the lands, including the power plant constructed by the United 
States for use in connection with the irrigation of said lands, as 

V. 

allocated, fixed and specified by the report of the board of review, 
approved by the central board of cost review and adopted by the 
Secretary of the Interior in determining the amount of construction 

V - 

charges on said pumping unit. 

6 10. That all entrymen and owners of private lands within 
the said pumping unit of the Minidoka project made water- 

right applications for all of the irrigable land within said pumping 
unit: that the said water-right applications constitute binding and 
valid contracts between the entrymen. owners of private lands and 
the United States which can not now be changed, altered, or modified 
bv the defendant or the United States, without the consent of said 
entrymen and owners of private lands or their successors in interest. 
That the Burley irrigation district is now operating a portion of the 
said irrigation system for the irrigation of the said lands for which 
the said water-right applications were made for and on behalf of 
and a< agent and representative of said water Users under and by 
virtue of the contract between the United States and the Burley 
irrigation district bearing date the loth day of March. 1920. as 
hereinafter alleged. 

11. That the construction costs of the power plant of the Minidoka 
project were, to wit. $455.317.40 and were charged against the 
respective irrigation districts in the accounts of the United States 
Reclamation Service relating to said project in the following 
proportion: Against the Minidoka irrigation district 4.4%. or 
$2(1.033.96. and against the Burley irrigation district. 95.6%. or 
$435,283.44. The aforesaid charges remain unchanged up to the 
present time. 

12. Thai during the nonirrigation season the electric energy gen- 
crated at the Minidoka power plant was and is sold on the project to 
users for commercial purposes. After the completion of the afore¬ 
said project the proceeds from the sale of such surplus energy were 
applied to the expansion and improvement of the project until about. 

to wit. tlie year 1915. at which time, and continuously there- 
%/ * 

7 after down to the present time, the sale of the surplus energy 
has resulted in a considerable profit over and above all ex¬ 
penses of operation and of necessary and reasonable new construction. 

13. That on. to wit. December 5. 1924. the Congress of the United 
States passed an act, of which subsection I of chapter 4 (43 Stat. 
703) provides as follows: 

** Whenever the water users take over the care, operation, and 
maintenance of a project, or a division of a project, the total accumu¬ 
lated net profits, as determined by the Secretary, derived from the 
operation of project power plants, leasing of project grazing and 
farm lands, and the sale or use of town sites shall be credited to the 


construction charge of the project, or a division thereof, and there¬ 
after the net profits from such sources may be used by the water 
users to be credited annually, first, on account of project construc¬ 
tion charge, second, on account of project operation and maintenance 
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charges, and third, as the water users may direct. No distribution 
to individual water users shall be made out of any sijch profits be¬ 
fore all obligations to the Government shall have been fully paid.*' 
14. That, pursuant to c. *247, sec. 5, of the act of Congress of 
August 13, 1914 (3S Stat. GST), the operation of the gravity unit of 
the Minidoka project was taken over from the Unitedj States Recla¬ 
mation Service bv the Minidoka irrigation district on Januarv 1, 
1917. under a contract between said district and the United States, 
which said contract was supplemented by another coiitract between 
the same parties under date of February 11, 1927, which latter con¬ 
tract provided in part as follows: 

i 

I 

44 Credits under subsections I and J of section 4. act of Decem¬ 
ber 5, 1924 

44 9. Pursuant to the provisions of subsections I and J of section 

4 of said act of December “). 1924. the Secretarv will determine and 

announce the total accumulated net profits to be credited under the 
said subsections to the Minidoka project, and what portions thereof 
to the said completed divisions, included in the Burley and Mini¬ 
doka irrigation districts. He will also determine and announce 

what proportionate part or percentage of the accumulated net 

profits which it is found should equitably be credited to 

5 the completed divisions of the project, should be credited to 

the lands in the Burley irrigation district, or south-side pump¬ 
ing division, and what proportionate part of the lands in the Mini¬ 
doka irrigation district, or gravity division of the project, which 
determination and announcement will be set out in <i statement, a 
copy of which will be sent to each of the two districts.! 


* 


* 


* 


* 


* 


44 Increase in project power supply 

44 12. Whereas both the Burley irrigation district ;ind the Mini¬ 
doka irrigation district have heretofore authorized the use of the 
accumulated net profits from the operation of the power plant at the 
Minidoka Dam to the improvement, purchase, and installation of 
machinery in the power plant at Minidoka Dam for the purpose of 
increasing the power output of said plant, and such improvement and 
enlargement of the power plant at the Minidoka Dam is now author¬ 
ized. and under construction, or about to be constructed. 

44 Now. therefore, it is agreed that in order to make sbme provision 
for supplying the growing demand for commercial power on the 
Minidoka project, and the additional power which will be required 
for pumping water in connection with the pumping division of said 
project, and before determining and announcing the accumulated net 
profits from the operation of the project power plant, the Secretary 
shall deduct from the net profit which would otherwise be available 
from that source the sum of three hundred thousand dollars ($300,000), 
which shall be applied if authority is given, and if appropriations 
therefor are made by Congress, first, to the improvement or purchase 
and installation of machinery in the power plant at the Minidoka 
Dam for the purpose of increasing the power output Of said plant; 
and, second (if any balance of said sum remains), to the payment 
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of a proportionate share of the cost (a) of the power plant to be con¬ 
structed by the United States at the American Falls Dam. and (&), 
of tiie power privilege in connection therewith, including the right to 
the use and benefit of a pro rata share in all power generated at the 
island and west-side plants at American Fails over and above the 
amounts required for construction purposes in connection with the 
American Falls Dam pending the construction of the large power 
plant contemplated by the United States at the said dam. Upon the 
completion of the said improvements in or installation of machinery 
at the Minidoka power plant, the Secretary will furnish the district 
a statement '(a) of the cost of such improvements and (b) of the bal¬ 
ance remaining from the said sum of three hundred thousand dollars 
(s:>()().()()()) which is available for application toward the payment of 
a proportionate part of tiie cost of the proposed power plant at the 
American Falls Dam and tlie power privilege in connection 
9 therewith, and the constructed divisions of the Minidoka proj¬ 
ect embraced in said Minidoka and Hurley irrigation districts 
shall Ik* entitled to the benefit of the proportionate part of the power 
actually available from the said plant to be constructed at the Amer¬ 
ican Falls Dam. or the net profits thereof in the proportion that the 
said balance remaining from said sum of three hundred thousand 
dollars (i>300.(XX)) is of the total cost of the said power plant and 
power privilege in connection therewith as the same is determined 
and announced by the Secretary after the completion of said plant. 
The proportionate part of the proceeds of the power from the Amer¬ 
ican Falls power plant allotted by the Secretary to the Burley and 
Minidoka districts to be divided between said districts in the same 
proportion as the proceeds of the power from the plant at the Mini¬ 
doka Dam. The net profits available from the use for commercial 
purposes of any part of the district’s share of the power generated 
from tiie Government plant or plants at American Falls shall be 

determined and announced annuallv bv the Secretarv in the same 

• %■ • 

manner as the future net profits from the Minidoka plant. Pending 
the completion of the proposed new plant to be constructed by the 
United States'at American Falls, the district, or the lands thereof, 
will be allowed the use or benefit of its. or their, pro rata share of 
power generated at the island and west-side plants at American 
Falls, over and above the amount required for construction purposes, 
or proportionate parts thereof, in like manner as herein provided 
with reference to net profits hereafter realized from the power de¬ 
veloped at the Minidoka plant. It is understood that the cost of the 
transmission line from American Falls to the second lift pumping 
plant of the Hurley irrigation district is to be deducted from the 
accumulated net profits from the power plant." 

15. That, pursuant to c. 247. sec. 5. of the act of Congress of 
August 13, 1914 (38 Stat. 687). the care, operation, and maintenance 
of the pumping unit of the Minidoka project, including the canals 
and pumping plants, were taken over on March 15. by the 

plaintiff, under a contract of that date between the United States 
and plaintiff, which contract provided, among other things, as 
follows: 

**8. (a) Pursuant to the provisions of subsections I and J of sec. 
4 of said act of December 5. 19*24. tlie Secretary will determine and 
announce the total accumulated net profits to be credited under the 
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said subsection to the Minidoka project, and what portions thereof 
to the said completed divisions, included in the Burley and Minidoka 
irrigation districts. He will also determine iind announce 

10 what proportionate part or percentage of the; accumulated 
net profits which it is found should equitably be credited to 

the completed divisions of the project, should be credited to the 
lands in the Burley irrigation district, or south-side pumping divi¬ 
sion. and what proportionate part to the lands in the Minidoka 
irrigation district, or gravity division of the project,! which deter¬ 
mination and announcement will be set out in a statement, a copy 
of which will be sent to each of tlie two districts. 

“(l>) The credits so allowed to the district on account of accumu¬ 
lated net profits from the sources referred to in subsections I and 
J will be credited to the construction charge of the division of the 
project represented by the district, and will apply toward the re¬ 
duction of the construction indebtedness of the district, and of the 
non-consenting district land owners (as hereinafter defined). and 
such credit may be divided among the several tracts of irrigable 
land in the district in proportion to irrigable acreage!, but will not 
affect the annual construction payments until the end of the con¬ 
struction payment period, and no distribution to individual water 
users shall be made out of any such profits before all obligations to 
the United States shall have been fully paid. 

“(c) The net profits realized from the various sources named in 
said subsections I and J after the date provided in thiN contract for 
the taking over of the operation and maintenance of tljie transferred 
works by the district, to wit; after April 1, 192G, will |be announced 
and determined each vear bv the Secretary in a writteh statement to 
be sent to the district over the signature of the Secretary. The por¬ 
tion of such net profit as determined by the Secretary and set out 
in such annual statement as applicable to the district shall, unless 
used in the manner provided in subdivision (/<) of this article, be 
credited each year as follows: First, on the annual installment of 
the project construction charges of the district beginning with the 
installment first coming due and continuing with succeeding con¬ 
struction installments so far as such credit will go. uqtil the entire 
construction indebtedness of the district has been paid;| second, upon 
operation and maintenance charges, as the same come due to the 
United States: and. third, as the district may direct; but no distribu¬ 
tion to individual water users shall be made out of any such profits 
before all obligations of the United States shall have been fully paid. 

4 * Increase of project power supply 

| 

4i (</) In order to make some provision for supplying the growing 
demand for commercial power on the Minidoka! project, and 

11 also the additional power which will be required; for pumping 
additional water for the lands in the Burley district, it is 

hereby agreed that before determining and announcing; the accumu¬ 
lated "net profit from the project power plant the Secretary shall 
deduct from the net profit which would otherwise be available from 
that source the sum of three hundred thousand dollars ($300,000), 
which shall be applied, if authority is given and if appropriations 
therefor are made by Congress, first to the improvement or pur- 
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chase and installation of machinery in the power plant at the Mini- 
doka Dam for the purpose of increasing the power output of said 
plant: and. second (if any balance of said sum remains), to the 
payment of a proportionate share of the cost {a) of the power plant 
to be constructed by the United States at the American Falls Dam; 
and (b) of the power privilege in connection therewith, including 
the right of the use and benefit of a pro rata share in all power 
generated at the island and west-side plant at American Falls over 
and above the amounts required for construction purposes in con¬ 
nection with the American Falls Dam pending the construction of a 
large power plant contemplated by the United States at the said 
dam. Upon the completion of the said improvements in or installa¬ 
tion of machinery at the Minidoka power plant, the Secretary will 
furnish the district a statement (</) of the cost of such improvement, 
and (//) of the balance remaining from the said sum of 300.000 
dollars which is available for application toward the payment of a 
proportions part of the cost of the proposed power plant at the 
American Falls Dam and the power privileges in connection there¬ 
with. and the constructed division of the Minidoka project em¬ 
braced in said Burley district, shall be entitled to the benefit of its 
proportionate part of the power actually available from the said 
plant to be constructed at the American Falls Dam. or the net profits 
thereof in the proportion that the said balance remaining from the 
said sum of 300.000 dollars is of the total cost of the said power 
plant and power privilege in connection therewith as the same is 
determined and announced by the Secretary after the completion of 
said plant.*’ 


* 




He 


1G. That. from, to wit. March f>. 1923. until, to wit. Julv 24. 1928. 

* 

Hubert TVork was the Secretary of the Interior of the United States. 

17. That shortly prior to March 14. 1927. the Burley irrigation 
district, after an audit of the books of the Minidoka irrigation proj¬ 
ect. presented to the then Secretary of the Interior. Hubert 
12 Work, claims for credits from the accumulated profits of said 
project. Thereupon representatives of the aforesaid irriga¬ 
tion districts appeared before the said Secretary and argued the 
matter at length before him. Thereupon the said Secretary of the 
Interior. Hubert Work, acting pursuant to and under authority of 
subsection I of chapter 4 of the aforesaid act of December 5. 1924, 
and pursuant to the several contracts hereinbefore referred to be¬ 
tween the United States and the plaintiff herein dated the 15th day 
of March. 192(>, and between the United States and the Minidoka 
irrigation district dated January 1. 1917. and February 11. 1927. 
determined that the profits from the sale of electric energy on the 
Minidoka project should be credited to the two irrigation districts 
in the following proportion: To the Burley irrigation district 9.">.6%, 
and to the Minidoka irrigation district 4.4'7. The then Secretary 
of the Interior. Hubert Work, thereupon directed that the profits 
from the Minidoka project should be so credited and divided, and 
such profits were thereupon so credited and divided to the respective 
irrigation districts in the aforesaid proportion. A copy of the afore¬ 
said order and ruling of Hubert Work. Secretary of the Interior, 
dated March 14. 1927. is attached hereto as Exhibit 5 and hereby 
made a part hereof. 
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IS. That the commercial-power profits of the Minidoka project, 
in excess of necessary and reasonable new construction, as deter¬ 
mined by the respective Secretaries of the Interior holding office 
during such periods, have been as follows: 

Accumulated to April 1. 1920_ i _$354,509.85 

April 1. 1926, to Dec. 31. 11-20_ j___ 47.188.38 

Jail. 1. 1927. to Dee. 31. 1927_j_ 62,665.52 

Jan. 1. 1928, to Dec. 31. 1928_|_ 91, 760.37 

Total to Dec. 31. 1928_;_ 556,130.12 

■ i 

Of the foregoing amounts. $300,000 have been reserved by 

13 the United States in accordance with the contjracts between 

the United States and Minidoka and Burley irrigation dis¬ 
tricts. respectively (which contracts are hereinbefore described in 
paragraphs 14 and 15 hereof), for the purchase and installation of 

machinery for the purpose of increasing the power Output of the 

Minidoka power plant, and the balance of $256,130.12 has been 
credited to the accounts of the respective irrigation districts as 
follows: | 

To the Burley irrigation district. 95.6'J_ j _$244. SG0. 40 

To the Minid<>ka irrigation district, 4.49'_ j _ 11,269.72 

The foregoing credits have not extinguished the charges against 
plaintiff on account of construction costs of the aforesaid power plant, 
as more fully hereinabove described in paragraph 11 hereof, but on 
the contrary the plaintiff at this time is indebted to thejUnited States 
in considerable sums over and above the aforesaid credits, on account 
of the said construction costs charged against it. 

19. That from, to wit. Julv 25. 1928, until, to wit. March 4, 1929, 

Rov (). West was Secret a rv of the Interior of the United States. 

• • 

20. That on. to wit. January 3. 1929. a petition was filed with Roy 
O. West. Secretary of the Interior, on behalf of the Mijiidoka irriga¬ 
tion district for reconsideration or rehearing of the aforesaid order 
of March 14. 1927. insofar as it related to the distribution of profits 
derived from tlie operation of the power plant of the Minidoka proj¬ 
ect. Thereupon the Burley irrigation district filed a brief opposing 
the petition and attorneys for both irrigation districts argued the 
matter at length before the said Rov (). West. Secretaire of the Inte- 
rior. Thereupon Roy O. West, Secretary of the Interior, denied the 
petition. A copy of the order of Roy O. West. Secretary of the 
Interior, dated March 2. 1929. denying the aforesaid petition, is at¬ 
tached hereto as Exhibit 6 and hereby made a part hereof. 

14 21. That thereafter, to wit. on March 5, 1929', Ray Lyman 
Wilbur, the defendant herein, became Secretary of the In¬ 
terior of the United States. Thereafter, on. to wit. the 30th day of 
July. 1929. a petition was filed with Ray Lyman Wilbur, Secretary 
of the Interior, by the Minidoka irrigation district, petitioning for 
the appointment of a commission to consider the ratio jof ownership 
of the Minidoka and Burley irrigation districts in tlje power fea¬ 
tures of the Minidoka project and the ratio of participation of the 
two districts in the proceeds of the power profits. ■ Immediately 
upon the filing of this petition and on. to wit, August 16. 1929, 
Joseph N. Dixon. Acting Secretary of the Interior, appointed a com- 
mitte econsisting of J. H. Rothrock. attorney, office of the Solicitor 
of the Department of the Interor, chairman; C. G. Paulson, dis- 
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trict engineer. Geological Survey. Boise. Idaho; and A. W. Har¬ 
rington. district engineer. Geological Survev. Albanv. New York, 
to consider the ratio of ownership by the Minidoka and Burley 
irrigation districts in the Minidoka irrigation project and the ratio 
of the participation of the two said districts in the proceeds of power 
profits. This committee, on. to wit, the 27th day of September, 1929, 
tiled its report with Ray Lyman Wilbur. Secretary of the Interior, 
wherein it recommended that the proceeds from the sale of commer¬ 
cial power be divided as follows: To the Burley irrigation district 
72.7 per cent and to the Minidoka irrigation district 27.3 per cent; 
that the said committee in making the said report, wholly disre¬ 
garded the contractual relationship now existing between the entry- 
men and owners of private lands on the pumping unit of the Mini¬ 
doka project and the United States, for the repayment to the L T nited 
States of the cost of the power plant and other features of the Mini¬ 
doka project, as fixed and determined by said public notices and 
the water right applications. That the said report was made with¬ 
out a reallocation of the cost of the features of the irrigation 

15 system of the Minidoka project that were and are common to 
both the gravity and pumping units of said project, including 

the power plant: that no new material fact, not presented to and 

known by Hubert Work. Secretary of the Interior, prior to his 

ruling and ord^r of March 14. 1927, has been discovered by or is 

included in the report of the aforesaid committee and no such fact 

has been discovered by or presented to said Ray Lyman Wilbur, 

Secretary of tile Interior. Under date of. to wit. October 12. 1929. 

Rav Lvman Wilbur, the Secretarv of the Interior, gave to each of 
* * • • 

the two aforesaid irrigation districts thirtv da vs within winch to 

V • * 

file objections to the aforesaid report and thirty days additional 
within which to file briefs in support of said objections, which objec¬ 
tions and briefs have heretofore been filed by both irrigation districts. 

22. That the plaintiff is informed and believes and therefore avers 
that Ray Lyman Wilbur. Secretary of the Interior, intends and pro¬ 
poses to reopen and reconsider the ratio of ownership of the Minido¬ 
ka and Burley irrigation districts in the power features of the 
Minidoka project, and the credits, division, and distribution of the 
aforesaid power profits, past, present, and future, as between the 
two aforesaid irrigation districts, to set aside, vacate, and nullify the 
rulings and orders of his predecessors in office fixing the ratio of 
ownership of the aforesaid power features of the Minidoka project 
and the credits, division, and distribution of the aforesaid power 
profits to the aforesaid irrigation districts in the proportion of 95.6% 
to the Btirlev irrigation district and 4.4% to the Minidoka irriga- 
tion district, and: proposes and intends to determine and order that 
the aforesaid power profits, past, present, and future, shall be cred¬ 
ited to. divided between, and distributed to the aforesaid irrigation 
districts in the proportion of 72.7% to the Burley irrigation district 
and 27.3% to the Minidoka irrigation district, without reallo- 

16 eating the cost of the power plant or other features of the 
Minidoka project that are common to both irrigation dis¬ 
tricts. as was fixed and determined by the board of review, and ap¬ 
proved by the central board of cost review, and relied and acted 
upon by the Secretary of the Interior, in giving the public notices 
as hereinbefore alleged. 
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23. That the proposed, threatened, and intended act o|f Ray Lyman 
Wilbur, Secretary of the Interior, reconsidering the respective owner¬ 
ship of the Minidoka irrigation district and the Burley irrigation 
district o + ‘ power features in the Minidoka project and Regarding the 
share of each of said districts in commercial power profits is unwar¬ 
ranted. arbitrary, and illegal, in that if consummated if; will deprive 
plaintiff of valuable property rights acquired in good faith by plain¬ 
tiff bv virtue of the acts of Franklin K. Lane, Secretary of the Inte- 
rior. more particularly hereinbefore described in paragraphs 4, 6, 
and 7 hereof, and the water-right applications based thereon, and by 
virtue of the contract of March 15, 192G. hereinbefore described, be¬ 
tween the United States and plaintiff, and by virtue of tjhe ruling and 
order of March 14. 1927. of Hubert Work, then Secretary of the 
Interior, and further in that the said Ray Lyman Wilbur, Secretary 
of the Interior, is without power or authority to reconsider, set aside, 
change, or modify the ruling in the premises heretofore made by his 
predecessors in office, the aforesaid Franklin K. Lane, Hubert Work, 
then successively Secretaries of the Interior. 

24. That the aforesaid proposed threatened and intended act of 
Rav Lyman Wilbur. Secretary of the Interior, if consummated will 
be destructive of valuable property rights acquired in good faith by 
your plaintiff on the basis of its agreement to the allocation of con¬ 
struction costs of the Minidoka project and the distribution, 

17 division, and credit of power profits therefrom,! as originally 
adopted by the board of review hereinbefore described and 
approved and adopted by Franklin Iv. Lane, Secretary of the Inte¬ 
rior, and again approved by Hubert Work, Secretary of the Inte¬ 
rior; and unless restrained. Ray Lyman Wilbur. Secretary of the 
Interior, will consummate the aforesaid proposed, threatened, and 
intended act and will credit and divide the power profits, past, pres¬ 
ent. and future, from the Minidoka project upon the proportion of 
72.7% to the Burley irrigation district and 27.3% to the Minidoka 
irrigation district, to the great inconvenience and irreparable injury 
of your plaintiff, who is without adequate remedy at law, and is 
otherwise remediless except in equity to prevent the carrying into 
effect of the arbitrary, unlawful, and unwarranted action of the de¬ 
fendant herein complained of. 

Wherefore your plaintiff prays: 

1. That the process of this court issue directed to tjie defendant, 
Ray Lyman Wilbur, Secretary of the Interior, requiring him to ap¬ 
pear and make answer unto the foregoing amended bill:of complaint, 
but not under oath, answer under oath being hereby expressly 
waived. 

2. That, upon the filing of this bill, or at such day! thereafter as 
shall be fixed by the court, a preliminary order may issue herein, 
enjoining pendente lite. the defendant, his successors in office, 
and each, every and all persons claiming to act under his author- 
itv or control, from reconsidering or rehearing the matter of the 
ratio of ownership and participation of the Burley irrigation 
district and the Minidoka irrigation district in power profits from 
the Minidoka project and from redividing, redistributing or other¬ 
wise disturbing or changing the proportionate ratid upon which 
the power profits from the Minidoka project haye heretofore 
been credited and divided between the two aforesaid districts, and 
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18 from adopting, approving, or putting into effect the report 
dated September 27. 1929. of the committee appointed by 
Joseph N. Dixon. Acting Secretary of the Interior as aforesaid, 
and from approving, authorizing, or directing in any manner what¬ 
soever a credit, division, or distribution of the power profits from the 
Minidoka project except upon the proportion of 4.4% to the Mini¬ 
doka irrigation district and 95.6% to the Burley irrigation district, 
and that said Ray Lyman Wilbur, Secretary of the Interior, be 
ordered and compelled to credit and divide the said power profits 
which have heretofore accrued or may hereafter accrue upon the 
proportion of 4.4% to the Minidoka irrigation district and 95.6% to 
the Burley irrigation district. 

3. That upon final hearing said preliminary injunction may be 
made perpetual and permanent. 

4. That plaintiff may have all such other and further relief as the 
nature of its case may demand and required and as may be agreeable 
to equity. 

Burley Irrigation District, 

By (Si gned) E. Barrett Prettyman. 

(Signed) P. C. King. Jr.. 

Attorneys for the Plaintiff* 

7o7 Mansrij Building, Washington* D. C. 

E. Barrett Prettyman. 

P. C. King. Jr.. 

Attorney* for Plaintiff . 

7o7 Mnnsey Building . 'Washington* />. C. 


District of Columbia. .$•*: 

E. Barrett Prettyman. being duly sworn, deposes and says that he 
is an attorney for the plaintiff in the foregoing cause: that plaintiff 
is not a resident of and is absent from the District of Columbia: that 
lie. the affiant, has read the foregoing amended bill of complaint; 
that he has reliable information concerning the facts stated therein 
and verily believes them to be true. 

(Signed) E. Barrett Prettyman. 


Subscribed and sworn to before me this 12th 
1930. 


day of November, 


I NOTARIAL SEAL.] 

My commission expires May 12. 1931. 


Wanda G. Pearson. 

Xotary Public. 
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MINIDOKA PROJECT 


[June, 1915. Board of review] 


1. The Minidoka project presents special problems jin deciding 
upon the building charges because of the fact that onej unit of the 
project, called the gravity unit, is served by gravity canals, and the 
other, called the pumping unit, is served by pumping; that inside 
the gravity unit there are isolated tracts of high land served by 
pumping, and drainage water lifted by power: that the main canal 
which serves the pumping unit serves also a large body of gravity 
land; that the two units are served by the same diversion dam; 
that storage has been provided for both units, both loyally in con¬ 
nection with the diversion dam. and at Jackson Lake, iiji Wyoming; 
that a power plant has been constructed, utilizing the head created 
by the diversion dam to generate power used upon eacji unit; that 
the power generated at this plant is being sold for commercial pur¬ 
poses on both units; that on the pumping unit, laterals have been 
carried to every 40 acres on State lands, whereas on the remainder 
of that unit laterals are carried only to every 80 acres r and finally, 
that there is a telephone system and buildings of various kinds used 
in common by both units. 

21 2. A board report, dated December 17, 1910, recommended 
the establishment of a commercial-power unit for the opera¬ 
tion of the commercial-power business. The creation jof this unit 
seems a necessity for the full utilization of the power upon the proj¬ 
ect. There is a great surplus of power to be disposed o| outside the 
irrigation season, and this will require a constant expansion in the 
building of new transmission lines, the establishment of new sub¬ 
stations, and the enlargement of the old. If the commercial-power 
unit is not established, the commercial-power investment must be 
divided between the two irrigation units, and. as there will be no 
fund, after the cost of the two units has been announced.! from which 

new extensions can be made, thev will have to wait accumulation of 

% 

profits from the earnings, a course which will greatly retard the 
use of power and the development of the project. This board agrees 
as to the desirability of the establishment oi the comm|ercial-power 
unit. 

3. The gross costs of the various features, exclusive jof drainage 
and the distribution of charges recommended bv the boaiid. are given 
on pages 13 and 14. I 

22 4. In distributing the costs of features common to both 
irrigation units the board decided that some, like dam and 

spillway, soil investigations, etc., should be divided on an acreage 
basis. The best figures obtainable at this time as jto irrigable 
acreages are the following: 

North-side gravity lands-1 63. 500 acres 

Soutli-side gravity lands- i 7.590 


Total, gravity unit- i 71,000 acres 

Total, pumping unit- JL 49.000 acres 

i 

Division of costs on an “ acreage " basis therefore throws 59.2% to 
the gravity unit, and 40.8% to the pumping unit. The jactual areas 


of irrigable lands 


as modified bv recent rulings, are 


now being 
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obtained by survey. The final figures will differ slightly from those 
given here, but probably not enough to affect the distribution of 
costs. 

5. Features pertaining to the use of water, like storage works, 
stream measurements, etc., the board thought should be divided on 
the basis of maximum canal capacity devoted to each unit. 

Th** safe capacity <>f ilu* main north-side canal is_ 1.420 second-feet 

The capacity for the main south-side canal for gravity lands is_ 185 s. f. 


Total canal capacity for gravity unit_ 1.605 s. f. 

Total canal capacity for pumping unit_ 811 s. f. 

-3 Division of costs on ** canal-capacity “ basis therefore throws 

66.5% to the gravity unit and 33.5% to the pumping unit. 

G. The hoard believed that the power plant and related features 
should be divided on the basis of use of power as determined by 
maximum summer demand. 

The present capacity of the power plant is 7.800-S.000 kw. 

The peak demand of the south-side pumping unit at power plant 
is 7.500 kw. 

The peak demand of the gravity unit at the power plant is 350 kw. 

The present peak demand for commercial power, coincident with 
the peak for pumping at the power plant, is 200 kw. 

The maximum demand for pumping comes at the period when 
the days are long and the weather is hot. so that no current at all is 
used for heating and verv little for lighting. As alreadv stated, the 
present summer peak of the commercial load does not exceed 200 kw. 

On the other hand, a very large part of the capacity of the 

24 power plant is needed for heating and other commercial loads 
in the winter season. Considering that less than 3 per cent of 

the power-plant capacity is now used for commercial purposes in 
summer, and the great uncertainty regarding how much of it may be 
used in winter, it is recommended that no part of the power-plant 
costs should be charged to the commercial-power unit, but that the 
entire cost of the plant should lie divided between the gravity unit 
and the pumping unit in the proportion of their maximum demand 
for power. Distribution of costs on u power-demand 77 basis there¬ 
fore throws 4.4% to the gravity unit and 95.6% to the pumping unit. 

7. General items like expert engineering. Washington-office admin¬ 
istration. etc., tlie board has divided on the basis of cost of the two 
units. In arriving at the percentage to be used for division on this 
basis the total cost of each unit was obtained exclusive of the items 
to he so divided, also excluding “drainage" from the gravity unit 
and “ O. and M. during construction " from both the gravity and 
pumping units. The percentage obtained in this way was 46.6% 
to the gravity unit and 53.4% to the pumping unit. 

25 8. The following features were handled as special cases: 

Feature detail topographic survey .—The actual cost 

of this work chargeable to each unit is available. 

Feature zz-J-b. main south-side canal .—This canal carries water 
both for that portion of the gravity unit south of the river and for 
all of the south-side pumping unit. The water for the pumping 
unit is carried the whole length of this canal to the pumping stations, 
while that for the gravity unit is taken out here and there by laterals, 
so that the proportion of the canal actually used for serving gravity 



i 

I 

i 
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lands, becomes smaller and smaller as the lower end of tlije canal is 
approached. 

A special study of this case was made by Mr. Longwelli, assistant 
engineer, in August, 1914, by dividing the canal into divisions, deter¬ 
mining the cost of each, and then ascertaining the capacity of each 
division devoted to each unit. This resulted in charging i 13.3% of 
the cost of this canal to the gravity unit, and SG.7% to the| pumping 
unit. 

Feature #£. telephone lines: feature IK buildings .—I'hese two 
features are divided geographically because of the fact that when 
either unit of the project is taken over bv the settlers, the portions 
of these features lying within the limits of such unit would (naturally 
go with it. 

26 Feature No. .0 . transmission lines. —An equitable division of 
the transmission lines is simple as regards the branch lines 

which serve special units and must be charged accordingly. As re¬ 
gards the circuits, however, the division is difficult bv reason of their 
common use. The part of the line from the power plant to Roes car¬ 
ries the commercial current as well as a very small amount of current 
for the north-side gravity unit, and a larger amount for the .4outh-side 
pumping unit. The line from Roes to Burley carries current for the 
south-side pumping unit as well as for the gravity unit on the north 
side. On the other hand, the direct line for the south-side jpumping 
unit carries current for the commercial-power unit, especially in 
winter, when the entire system is devoted to commercial po\Ver. The 
south-side pumping unit is served by a circuit of two transmission 
lines, one line running direct from the power station, via jpumping 
station No. 2. to pumping station No. 1. with a branch to station 
No. 3: the other runs via Acequia. The latter line is longer and 
while serving the south-side pumping unit as a duplicate line, it 
benefits the gravity unit to some extent. It seems equitable that 
the portion of this circuit chargeable to the south-side pumjbing unit 
should be figured as twice the cost of the direct line, the remainder 
to be charged to the gravity unit. 

27 9. Recommended Changes.— Column 2 of the tabulated 
statement on pages 13 and 14 give the costs to December 31, 

1914. of the features listed, as taken from the project bodks, with 
the following exceptions: 

Feature 1-a . reservoir Investigations. —Stands on the project books 
as $2,225.42. This includes the following items, which the board 
recommends be taken from this feature and charged as indicated: 


Res. investigations at Echo and Umatilla, Oregon- 1 — $34. 40 

(Charge to Umatilla project.) 

Res. investigations on Wood River drainage-!__ 100.31 

(Charge to secondary projects.) 

Res. investigations on Lost River drainage- j _ 239. 5$ 

(Charge to Dubois project.) 

Res. investigations on Blackfoot R.. Fort Hall, and creeks near Dubolse 

project_ i _175. 71 

(Charge ¥j Fort Hall. ¥j to Dubois.) 

Res. investigations on Salmon River-72. 50 

(Charge to secondary projects.) 


Leaving this feature cost as $1,503.92. 
5S723—31-2 


721. 50 
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Feature 1-c. stream measurements .—Stands on the project books 
as $3,191.63. This includes the following items, which, the board 

believes, should be taken from this feature and charged as indicated: 

* - 


Hydrographic survey. Snake River_$1,013. 7$ 

(Charge to that account (1-f). this project.) 

Kootenai River__ 32.95 

and 

Wood River_ 13.17 

(Charge to secondary projects.) 


1, 059. 90 

Leaving this feature cost as $2,131.73. 

28 Feature 1-f . hydrographic sure, y, Snake IF err .—Stands on 
the project books as $6,586.(50. To this the board recommends 

adding $1,013.78. taken from stream-measurement feature (1-c), 
leaving this feature cost as $7,000.38. 

Feature /•>. unclassified .—Stands on the books as $12,823.96. The 
board recommends charging (13-c) engineering north-side pumping, 
$0,705.22. to secondary projects, leaving this feature cost as $0,118.14. 

Featum 1Snake Hirer storage .—Stands on the books as $434.- 
744.69. and includes an item of $11,374.74 for Swan Valley Reservoir. 
The board recommends that this item be charged to secondary 

• • • .♦ ^7 V 

projects, reducing this feature cost to $423,309.95. 

Feat nr* . O. and M. during const ruction .—Stands on the books as 
$355,419.75. or $4,923.93 for the gravity unit and $350,495.82 for the 
pumping unit. These figures include depreciation on the power 
plant and pumping stations for 1914 amounting to $715.31 for the 
gravity unit and $24,350.54 for the pumping unit. The board sees 
no logical way of giving the settlers the benefit of depreciation 
charges collected, and believes, therefore, that it should not be 
charged against them. The board would reduce this feature, then, 
to $330,353.90. or $4,208.02 for the gravity unit and $320,145.28 for 
the pumping unit. 

29 10. Revenues. —The revenues standing to the credit of the 
project on December 31. 1914. with distributions recom¬ 
mended. are listed on page 15. It is recommended that all revenues 
after December 31. 1914. be credited to the proper feature of the 
operation and maintenance account. 

11. Drainage. —The cost of drainage has been charged to that 

V. - 

portion of the gravity unit lying north of the river to which the 
drainage work has been confined. The estimated cost to complete 
takes care of all apparent immediate needs. 

It is recommended that any drainage work needed in the future 
beyond that already contemplated and provided for in the estimate 
of cost to complete, be carried out as “supplementary construction." 

12. Operation ani> Maintenance. —This account concerns only 

the gravity unit, as the pumping unit has not yet been opened and 

all O. and M. costs for that unit have, by special authority from 

the Secretarv of the Interior, been included in the construction 
% • 

cost. 

30 The board has included under drainage construction all O. 
and M. charges on account of drainage to December 31, 1914. 

Under former instructions, which have since been changed, the 
cost of drainage ditches was charged to O. and M.. and a certain part 
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of 0. and M. charges was fixed to go towards payment for drainage 
work. The amount credited to the 0. and M. account in this manner 
has been deducted from O. and M. accruals, as under present regu¬ 
lations this amount stands to the credit of the individuals as advance 
payments on drainage construction. 

13. Ixcidextial Operations. —The board recommends that equip¬ 
ment, materials and stock, commercial power, and towjn lots be 
handled by Government forces as incidental operations from Janu- 
arv 1, 1915. 

Equipment should be depreciated into the features on which it is 
used, and this depreciation should be credited to the equipment 
account of incidental operations. Also all sales, transfers, pur¬ 
chases of equipment should be credited or debited to the equipment 
account. 

31 Material and stock should be appraised each year! and sales 
and transfers credited and purchases debited to the material 
and stock account of incidental operations. Profit or loss |should be 
adjusted each year by appraisal. 

Commercial power should show a profit over operating expenses 
after January 1, 1915, in addition to standing its share of! deprecia¬ 
tion in power house and transmission lines. 

The expenses incidental to sale of town lots after January 1, 1915, 
should be charged to this account and sales credited to this account. 

The net profits of commercial power, and the net profits for sale 
of town lots should go toward paying for the loss on the equipment 
and material and stock accounts. \ 

After loss on equipment and material and stock is pahjl for, the 
profits from sale of town lots should be credited to gravity, O. and 
M., and the profits from commercial power after paying for the 
commercial-power investment should be credited 4.4% to O. and 
M., gravity, and 95.0% to O. and M., south-side pumping, j 


I 


i 

i 

i 


i 

i 

i 

i 

i 
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Minidoka project—Revenues and distribution 

[June, 191.5. Hoard of review) 
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BAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


35 Minidoka project—Summary of construction costs (exclusive of drainage) 


[June, lft 15. Board of review] 



Gravity unit 

So. side pump¬ 
ing unit 

Commercial- 
power unit 

Total cost (sheet 14). 

2. 193.650.73 
152.071.33 

2. 831.618.72 
40.960. ft'. 

126.070. 24 
43.460. 36 

Revenues (sheet 15). 

Net cost. 

2.041,579.40 

2. 7i*4,058. 56 

1 

82.609.88 



Gravity-unit construction returns are fixed by contract or public 
notice, as follows: 


notice, as follows: 

17.010 acres. «i 22.00_ $387,420.00 

4. r>oo acres, <§ 4 <>.oo_ ISO. 000.00 

48. 8I)o acres, fa 30.00__1. 400. 7(H). 00 


71.000 2.034.120.00 

Building charges forfeited_ 0.800.00 


Total returns_ 2.040.980.66 

Net cost as above-_2.041.579.40 


Defi<ir 


502. 74 


Pumping-unic construction returns should be estimated as follows: 


30. 660 acres. 0t $56.45_-_ 

1 18. 340 acres dee<led and State land, 'a $57.50_ 


$1. 730. 757. 00 
1.054. 550. 00 


49. (KKi Total returns_ 2.785.307.00 

The net cost shown above for commercial power takes into con¬ 
sideration future costs but not future revenues. It is expected that 
the profits from commercial power will pay for the investment before 
the regular land payments will pay for the investment in the irriga¬ 
tion works. 


36 Minidoka project—Cost of drainage 

[June, 1015. Board of review] 


1. Drainage cost to Dec. 31. 1914-$623,473.44 

2. Estimated drainage cost to complete_ 97.026.56 

2-a. Drainage. O. and M. during construction- 35.202.27 


755, 702. 27 

3. Drainage cost provided for in announced construction, charge— None 

3-a. Credits from revenues_ 25.00 


4. Amt. drainage cost to he provided for_ 755.677.27 

To be provided for as follows: 

63.500 acres (g $11.90_ 755.650.00 


Note. —This acreage includes all that portion of the gravity unit lying north 
of Snake River. 


37 Minidoka project, grarity unit—Cost of operation 

[June. 1915. Board of review] 

Cost to Dec. 31. 1914. as shown on project books: 

Operation_ 

Maintenance- 


and Maintenance 


$129,133. S6 
225.0S6. 21 


354,220. 07 


1 Increased price because laterals are carried to each 40-acre tract. 
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| 

Deduct charged to drainage construction: 

Drain ditches_$15. 460. 50 j 

Drainage wells_ 209.35 

Drainage wells_ 79. 94 ! 

-i $15,749.79 

33S.470.2S 

Credit from revenues_j 69, 737. 92 

' 20S, 732. 36 

Accruals to Dec. 31. 1913_319, S66.13 j 

Accruals for 1914, 5S.000 acres (<£ 75C_ 43. 500. 00 j 


363,366.13 j 

Deduct amt. paid in for drainage construction_ 67, 500.191 


295, S65.94 


Surplus_! 27.133. 5S 


3S 


14. Complaints.—T he board has received many complaints 
intended to show unprofitable use of funds, some of a specific 
nature and some very general in their scope. All of these Complaints 
of whatever nature are included in the official files of jthe board, 
and are transmitted with this report. Some have been aijiswered by 
the engineers on the project. Others are so general that j no answer 
has been asked for. All have been given careful consideration by the 
board and most of them have been investigated bv the board in the 
field. / | 

With the exception of the following items, which are ojf doubtful 
value, the board believes that all other complaints have beep answered 
satisfactorily, or are so general in their nature as tb preclude 
definite reply. 

B—1/1 lateral_$1. 331. 20 

6-1 lateral_ S15. f(> 

End <»f 184 lateral_ 349.50 

1815 lateral_ 395. ,49 

Gravel hauling, about_ 2. OOO. (jK> 

2 concrete taps on b canal_ 200. (R> 

-J- $5, 092. 45 

D-10 drain_ 717. 71 

Culverts on D-14 drain- 1, 887. 82 

D-16A drain (part)_ 1.342.52 

Culvert on D-16A drain_ 1.113. 07 

D-N drain (part)_ 1,121.00 


6.182.12 

These represent such a very small percentage of the total cost of 
the work that the board believes no recommendation forj deduction 
on this account should be considered. 

39 If). Washington-Office Expenses. —The board has received 

statement of general expense charged to the various projects 
prepared by the Washington office. Although the percentages of 
this total general expense charged to each project are not strictly 
proportional to either the gross cost or the gross cost minus or 
plus the gross revenue, still the difference in the percentage charged 
to each project is so small in amount that it might be ! caused by 
direct charges, etc., and this board does not feel justified! in recom¬ 
mending any definite redistribution of this account. 

16. Expense of Board of Army Engineers.— The boaird has re¬ 
ceived C. L. 494-1915 from the comptroller suggesting a 'redistribu¬ 
tion of this account. The board agrees with the reasoning set forth 
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in this circular letter but has not made any change in the account 
for this project, as it believes that this redistribution should be effec¬ 
tive as to all projects concerned, if changed at all. It seems proper 
to this board that the accounts for all projects be changed as 
indicated. 

17. Kkcom mendatioxs.— 

Grarity unit — Drainatje .—The board recommends that the con¬ 
struction charge for drainage amounting to $11.90 per acre on the 
gravity lands north of Snake River be paid as follows: 

4<) Settlers who have not accepted tlie 20-year extension act 

will continue to pay this charge at the rates now fixed by 
existing public notices. 

Settlers who have accepted the 20-year extension act will pay 
thi> charge at the end of the 20-year period in six annual install¬ 
ments a> follows: 

Isr installment_$1. > per acre 

Next five ” _ 2.00 " 

All operation and maintenance charges for drainage ditches shall 
be paid each vent* bv the lands mentioned above in the same manner 
as are paid the (). and M. charges for irrigation ditches. 

/>• mnnstration farm. —It is recommended that the demonstration 
farm, including land, building charge for water right, buildings and 
improvements, be sold and the proceeds credited to O. and M.. 
gravity unit. 

Souths'/!*' jnnnpin// unit .—It is recommended that the opening 
of the south-side pumping unit be deferred until the irrigation 
season of 1917. but that the cost of operation and maintenance be 
collected each year as an operation and maintenance charge begin¬ 
ning with the cost for the season of 1915. 

I*mt* rtion of po/rrr ri<fhts .—It is recommended that the Secretary 
of tht* Interior take such steps as are necessary to provide for the 
permanent withdrawal of lands along the border of Lake Walcott 
and in the vicinity of Minidoka Dam for the purpose of protecting 
for the benefit of the settlers the undeveloped power possibilities 
at that point. 

41 Is. Case of Plain ?**. Horne. —This ca-e takes up the ques¬ 
tion as to whether the estimated cost as originally announced 

v_-’ %/ 

on thi> project included O. and M. charges. 

The records of this case are included in the Hies, without comment, 
as this board does not feel competent to pass upon the legal questions 
involved. 

19. Acknowledgements.- —The board has been assisted in its work 
very materially by the comprehensive report to the reclamation com¬ 
mission. prepared by Messrs. F. E. Weymouth, supervising engineer, 
and A. J. Wiiev. consulting engineer, under date of August 3. 1914, 
which discusses costs of the various features of work and the prin¬ 
ciples of distribution of those costs to the units of the project. 

The board has made free use of that report and agreeing with 
many of the recommendations therein, has copied into its own 
report, certain parts of the Weymouth and Wiley report, without 
change. 

42 'bhe board wishes also to express its appreciation of the 
cordial and cooperative spirit shown by Mr. H. M. Schilling, 
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project manager, and his assistants in furnishing information to 
the board and otherwise helping it in the carrying on of itk work. 

C. R. Burky. 

Ch air in an. B oard of Re vie w. 

A. C. DemaryI, 

Settlers' Representative. Gravity Unit. 

Ben C. Edwards. 

Settlers' Representative. Pumpitig Unit. 

Chas. H. Paul. 

Engineer. U. S. Reclamation Service. 

43 Exhibit 2 

! 

Transfer case 262-D8. special. 

i 

[Copy—CFS] 


Department of the Interior. ! 

United States Reclamation Service. 

Berkeley. Calif.. Sept. 21. 19lb. 

Rec. Oct. 8, ’15. j 39441. 

Hon. Franklin K. Lane. 

Secret any of the Interior. 

Washington. I). C. 

Sir: The central board of cost review has had under consideration 
the reports of the local boards of cost review on the Okanogan proj¬ 
ect. Washington: the Orland project, California; and thejMinidoka 
project. Idaho, and begs leave to submit the following report thereon. 

The reports of the local boards of cost review on each of these 
projects were unanimous and, we believe, are in accord wijth the in¬ 
structions issued by the department governing their action. | We have 
therefore approved the reports, except in the particulars noted below: 

Okanogan. Washington, project 


The findings and recommendations of the local board qf cost re¬ 
view are approved. We find the total cost of the project to be 
$785,097.91. but recommend that there be eliminated front this the 
charges of the Washington office, amounting to $13,910.69, and the 
cost of Colville extension surveys, amounting to $4,529,571, making, 
if this recommendation is approved, the net construction qost to be 
repaid $766,657.65. 

44 We find the total acreage from which repayments! are to be 
made to be 8,325 acres paying the full charge, 153 acres of 
credit lands on which repayments are to be made at the rate of $75 
per acre, and 89 acres of land paying under previous public potices on 
which repayments are to be made at the rate of $70 an acre. We 
concur in the recommendation of the local board of cost review that 
the payments on the 8,325 acres be fixed at the rate of $91; per acre, 
the reasons for this being fully set forth in the report of! the local 
board of cost review and need not be restated here. 

If the expenses of the Washington office and of the Colville ex¬ 
tension surveys are not eliminated, then the price per acre should be 
correspondingly increased. 
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Orland, California, project 

The report of the local board of cost review on the Orland project 
is approved. We find the area of the completed project to be 20.200 
acres of land, and we fix the total cost of $888,800. but recommend 
that there be deducted from this and eliminated from the cost of the 
project the expenses of the Washington office, amounting to 
$13,258.77. which we regard as administrative and not construction 
cost properly chargeable to the water users. 

If this recommendation is approved, the amount to be collected 
from the water users of the Orland project will be $875,541.23 and 
repayments would have to be made at the rate of $43.35 per acre. 
If not approved, the repayments should be im.de at the rate of $44 
per acre. 

45 Minidoka. Idaho, project 


The findings of the local board of cost review on the Minidoka 
south-side project are approved. We fix the total construction cost 
to be returned at $2,785,307. We concur in the recommendation 
of the local board of cost review that there be no elimination of the 
Washington office expenses, because the amount is so small, being 
only about sixteen cents an acre, or less than one cent an acre a year 
during the period of repayment. 

We concur in the finding of the local board of cost review fixing 
the total area of the south-side pumping unit at 49.000 acres, pay¬ 
ments on which are to be as follows: 


SO.RGn acres at_$56. 45 

2 lS.r^4o acres <R*ed and State land at_ 57. 50 

Respectfully submitted. 

Elwood Mead. Chairman. 
Wm. L. Marshall. 

I. D. O’Donnell. 
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Exhibit S 

7-272 


FORM A. Approved Nov. 7. 1014. Reprinted Jan.. 1017. 

Department of the Interior 


Filed—. 


WATER-RIGHT APPLICATION-HOMESTEADS UNDER THE RECLAMATION ACT 

(Act June 17. 1902 (32 Stat. 3S8). and acts amendatory thereof and 

supplementary thereto) 

_project. Serial No._ 

State of- -unit. 

__ 191_ 

(Date) 

1. I.---in pursuance of the provisions of 

the reclamation act approved June 17. 1902 (32 Stat. 388). and acts 

1 Increased price because laterals are carried to each 40-acre tract. 
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amendatory thereof and supplementary thereto, especially the act 
approved August 9,1912 (3T Stat. 265). and the act approved August 
13, 1914 (38 Stat. 686), known as the reclamation extension act, all 
hereinafter called the reclamation law and the rules and regulations 
established thereunder, do hereby apply for a water right for the 

irrigation of and to be appurtenant to_acres of irrigable 

land as shown on plats approved by the Secretary of the Interior 
within the tract described as follows': 


Sec._Tp._R. _Mer., containing a total area 

of_acres: the said land having been entered bv melsubiect to 

the reclamation law by homestead application number _, 

dated_191_ 

2. The measure of the water right for said lands is that quant it v of 
water which shall be beneliciallv used for the irrigation thereof, but 
in no case exceeding the share, proportionate to irrigable acreage, of 
the water supply actually available as determined Jbv the project 
manager or other proper officer of the United States, or of its suc¬ 
cessors in the control of the project, during the irrigation season for 
the irrigation of lands under said unit. If measuring devices are 
not installed at the land, the amount of water delivered shall be de¬ 
termined by the Reclamation Service official in charge of the project, 
a reasonable allowance being made for losses of water after passing 
the point of measurement. 

3. I agree to pay the annual installments of the construction 
charge fixed by the Secretary of the Interior in public notice issued 

in connection with the unit above described on_ j _day 

of_191_at 8_per acre of irrigable! land, and 

in addition thereto the annual charges for operation and maintenance 
as prescribed by the said reclamation extention act. and all penalties 
which may accrue for failure to make payment at the proper time. 

4. This application must bear the certificate, as hereto! attached, 
of the water users* association under this project, which h|xs entered 
into contract with the Secretarv of the Interior. 

5. If the Secretarv of the Interior has made no contract with a 
water users’ association organized under this project. I agree to file, 
upon his direction, evidence of membership in the waiter users’ 
association organized under the said project: in default of which this 
application shall be subject to cancellation by the Secretary of the 
Interior, with the forfeiture of all rights acquired thereunder and 
of all payments made thereon. 

6. And. being duly sworn. I further depose and say that! my post- 

office address is_, and that no other 

47 application, now uncanceled, has been made for a wjater right 
under the reclamation law appurtenant to land nowj owned or 
claimed by me except as follows: 

Application Xo._,_project,_of I_ 

for __ section _ township __ range _i_, 

-meridian, an area of_acres, and containing i_acres 

of irrigable land, as determined by the Secretary of the; Interior; 
and that the present application is made in my own behalf and not 
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at the instance or for the benefit of any other person or any associa¬ 
tion or corporation, either directly or indirectly. 


(Applicant sign here) 

State of__ 

Counttf of _ as ; 

Subscribed and sworn to before me this _ dav of 

__. 191.— 

[seal.] - 

(Official designation of officer) 

My commission expires_ 

(The above affidavit mav be sworn to before anv officer authorized 

^ * 

to administer an oath.) 

If the Secretary of the Interior has entered into a contract with a 
water users* association under the project, the following certificate 
must Ik* filled out: 

------_-_-. 191.— _ 

I hereby certify that the applicant signing this water-right appli¬ 
cation has duly subscribed, or is the successor in interest of one who 
has subscribed, for the stock of this association for the lands 
described herein, and that all assessments levied against said stock 
by said association have been fully paid up to date. 

[corporate seal.] _ 

Secretary of _ 

i T Yatrr Cs( r.s' Association. 

This application is made under public notice of_ 

1 <>_ 

Total payment made for which special fiscal agent’s receipt Xo._ 

dated_19__ was issued_$_ 

Said payment was applied as follows: 

For (*. due_ t 19 $_ For 0. and M. due_19__, 

s_ 

For C. due_19__. _ For (). and M. due_19 

j 

The next construction charge under this application is due 
——__ 19 

The next (). and M. charsre under this application is due 
__. 19_ 


48 Exhibit 4 

Form Ii. Approved Nov. 7. 1014. Print.«d 1014. 

7-273 

Department of the Interior 


WATER-RIGHT APPLICATION FOR LANDS IN PRIVATE OWNERSHIP AND LANDS 
OTHER THAN HOMESTEADS UNDER THE RECLAMATION ACT 

(Act June 17. 1902 (32 Stat. 388), and acts amendatory thereof and 

supplementary thereto) 

_project. Serial Xo_ 

State of_ _unit. 


(Date) 


1. I.____ in pursuance of the provisions of 

the reclamation act approved June 17, 1902 (32 Stat. 388), and acts 
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amendatory thereof, and supplementary thereto, especially the act 
approved August 9, 1912 (37 Stat. 265), and the act approved 
August 13, 1914 (38 Stat. 686), known as the reclamation extension 
act, all hereinafter called the reclamation law, and the Wiles and 
regulations established thereunder, do hereby apply on behalf of 
mvself, mv heirs, executors, aministrators. and assigns fof a water 

right for the irrigation of and to be appurtenant to_i.acres of 

irrigable land as shown on plats approved by the Secretary of the 
Interior within the tract described as follows: 


_, section-, township_range_, 

_meridian, containing a total of_acres. 

2. The measure of the water right for said land is that quantity of 

water which shall be beneficiallv used for the irrigation thereof, but 

* • » ' 1 

in no case exceeding the share proportionate to irrigable acreage, of 
the water supply actually available as determined by thje project 
manager or other proper officer of the United States, or of ijts succes¬ 
sors in the control of the project, during the irrigation season for 
the irrigation of lands under said unit. If measuing devices are 
not installed at the land, the amount of water delivered! shall be 
determined by the Reclamation Service official in charge of the 
project, a reasonable allowance being made for losses of water after 
passing the point of measurement. 

3. I agree: ( a ) To pay the annual installments of the construction 
charge lixed by the Secretary of the Interior in public notice issued 

in connection with the unit above described on_!_day 

of__ 19__. at $_per acre of irrigable land, and 

in addition thereto the annual charges for operation and maintenance 
as prescribed by the reclamation extension act; and all penalties 
which may accrue for failure to make payments at the proper time; 
(b) that the construction charge, and each and all of said annual 
charges for operation and maintenance with accrued penalties shall 
be and the same are hereby made a lieu upon the tract of land above 

described and ail water rights now or hereafter appurtenant or 
49 belonging thereto and ail imorovements now existing or here- 

after made thereon: promising, covenanting, and agreeing to 
pay all taxes and other claims now or hereafter becoming a prior 
encumbrance, failing which, upon demand by any proper officer of the 
United States, or its successors in control of said project, thje United 
States or its said successors may pay the same and add the amount 
thereof to the lien hereby created and recover the amount so paid as 
part of the said lien. 

4. Upon my failure to comply with the terms of the reclamation 
law. and the regulations thereunder, this application may, in the 
discretion of the Secretary of the Interior, be canceled by him with 
the forfeiture of all rights under the reclamation law and of all 
moneys theretofore paid hereon: Excepting, however, from the force 
and effect of this paragraph any and every failure to make payments 
which shall Income due and payable after the issuance!of final 
certificate for the water right hereby sought under the reclamation 
law, a remedy for the failure thus excepted having been provided by 
said law. 


I 













28 RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


5. This application must bear the certificate, as hereto attached, 
of the water users* association under said project, which has entered 
into contract with the Secretary of the Interior, and the liens which 
the United States holds against the above-described land for the pay¬ 
ment of the construction, and the operation ami maintenance charges, 
may be enforced, at the option of the United States, either directly 
bv the United States or. where any such lien was iriven directly to 

* * % i V 

the water users’ association for the benefit of the United States, mav 
be enforced through the medium of the water users* association; but 
the election of one remedy shall not preclude the United States from 
following the other. If the Secretary of tiie Interior has made no 
contract with a water users* association under said project, the 
applicant agrees to tile, upon his direction, evidence of membership 
in the water users’ association organized under the said project, in 
default of whijch this application shall be subject to cancellation by 
the Secretary of the Interior, with the forfeiture of all rights acquired 
thereunder and of all payments made thereon. 

('». I further agree that the United States and it^ successors in 
charge of the said unit shall have full control over all ditches, gates, 
and oilier structures owned or controlled by the applicant or his 
successor?* in interest and which are required to deliver water here¬ 
under. and proper officers and employees of the United States and 
its successors shall have at all times the right of access to the above- 
described premises whenever it is. in the judgment of the officer or 
employee in charge of said unit, necessary for them in the discharge 
of their duties of distributing water to exercise said control. And I 
do hereby give, grant, bargain, sell, and convey to the United States 
and its said successors the right for any such proper officer or 
employee to go and come upon any and ail lands now or hereafter 
owned or held by me or them for said purpose and there exercise 
said control. 

7. It is understood and agreed that the United States reserves 
the right upon my failure or the failure of my successors in interest 
to keep and perform any of the provisions in this instrument con¬ 
tained. by me and my successors in interest undertaken to be kept 
and performed, to refuse to deliver water to said lands or to stop the 
delivery of water thereto if water is being delivered, and such 

» V 

refusal to deliver or stoppage of delivery of water shall not operate 
to cancel this application but shall be considered as an additional 
remedy to the United States to anv remedies existing bv reason of 
the provisions of this application or otherwise. 

8. And I do hereby grant, bargain, sell, convey, and confirm to the 
United States of America and its successors in charge of the project 
all rights of way for ditches, canals, flumes, pipe lines, telegraph and 
telephone transmission lines, or other structures, now constructed by 
or under the authority of the United States for or in connection with 
the said project, and all rights of way that may be or become 
necessary and suitable, and that may be required for the prosecution 
and operation of the said project, and for the construction, mainte¬ 
nance. and operation of ditches, canals, flumes, pipe lines, telegraph 
and telephone transmission lines, or other structures that may be 
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constructed by or under authority of the United Stateis and its 
successors in charge of the project for and in connection jwith said 
project, to have and hold the same, together with all the tenements, 
hereditaments, privileges, and appurtenances thereunto belonging or 
in anywise appertaining to the United States of America and 
50 its assigns and successors in charge of the project forever, 
subject notwithstanding to the conditions upon which this 
application is made. 

9. No Member of or Delegate to Congress, or Resident Commis¬ 
sioner, after his election or appointment or either befori or after 
he has qualified and during his continuance in office, shall be ad¬ 
mitted to anv share or part of this contract or agreement,! or to anv 
benefit to arise thereupon. Nothing, however, herein contained shall 
be construed to extend to any incorporated company, where such 
contract or agreement is made for the general benefit: of! such cor- 
poration or company, as provided in section 116 of the acg of Con¬ 
gress approved March 4. 1909 (35 Stat. 1109). 

10. And I. the said__ being duly sworn, 

depose and say that my post-office address is_!_; 

that I am a bona fide resident upon said land (or occupant thereof, 

residing in the neighborhood, namely, upon section_,j township 

_range___meridian, a distance in a direct 

line of_miles therefrom) : that I hold the following interest in 

the said tract: _as duly shown i upon the 

records of_County. _in volume (liber)_, at 

page (folio)_: that no other application, now uncancelled, has 

been made for a water right under the reclamation law, appurtenant 
to land now owned or claimed by me. except as follows: 

Application No__ J _project, 

of_for_!_ 

section_township_range__meridian, an 

area of._acres and containing_acres of irrigable land, as deter- 

mined by*<he Secretary of the Interior: and that the presjent appli¬ 
cation is made in my own behalf and not at the instance hr for the 
benefit of any other person or any association or corporation, either 
directlv or indirectly. 

11. Nothing in this application contained shall be construed as in 
any manner or at all abridging, limiting, or depriving the United 
States of any means of enforcing any remedy in law or equity for 
the breach of any of the provisions of this application; which it 
would otherwise have. 

In witness whereof I,_j_ 

have hereunto set my hand and seal this__ 

day of_191 . 

_ j [seal.] 

_ j [seal.] 

In presence of: 

(Three witnesses must sign here.) 
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51 Acknowledgment 

State of__ 

County of _. 6 '.$; 


M v 


commission expires. 


X of ary Public. 

State of_ 

County of __ xx : 

_being duly sworn, deposes and says that 

he is the person (or one of the persons( who signed the foregoing 

instrument: that lie has read the same and knows the contents 

thereof and that all the statements of fact made bv him in said in- 

* 

strument are true of his own knowledge except such as are made 
upon information and belief and as to those he believes them to be 
true. 


Subscribed and sworn to before me this 
_ 11*1 . 


dav of 


My commission expires 


Xotary Public . 
_191 


I hereby certify that the applicant signing the above instrument 
has duly subscribed (or is the successor in interest of one who has 
subscribed) for tile stock of this association for the lands described 
therein, and that 1 all assessments levied against said stock by this 
association have been fully paid up to date. 


Smn fury _ Wafer Usten? Association. 

Approved and accepted this_day of__ 191 

bv authoritv of the Secretarv of the Interior. 


Project Manager. 

52 Affidavit of disinterestedness 

State of_ 

County of __ XX! 

I do solemnly swear (or affirm) that the copy of contract hereto 
annexed is an exact copy of a contract made by me. personally, with 

_ that I made the same fairlv without anv 

benefit or advantage to mvself. or allowing anv such benefit or ad- 

vantage corruptly to the said_or to any other 

person or persons: and that the papers accompanying include all 
those relating to the said contract, as required by the statute in such 
case made and provided. 

s. 

Subscribed and sworn to before me at_this 

_dav of _A. D. 191 . Mv commission 

» < •- 

expires_ 

(Official seal.) 

Note. —Execute this affidavit only on the copy for the returns 
office, not on original. 
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53 Exhibit 5 

[Cony] 

j 

The Secretary of the Interior, 

Washington-. Mar. I4. 1027. 

The Commissioner of Reclamation. 

Dear Mr. Commissioner: The Burley irrigation district, after an 
audit of the books of the Minidoka irrigation project, hajs asserted 
claims under Subsection I of the act approved December 5, 1924 
(43 Stat. G72. 703). for credits for the proceeds from— 

(a) Sale of electric energy: 

(b) Rental of grazing lairds; and 

(c) Sale of town lots. 

Attorneys representing the Burley irrigation district and the 
Minidoka irrigation district have argued the matter iat length 
before me. 

1 

It appears that after the irrigation systems of the twp districts 
had been practically completed a board of review was organized for 
the purpose of apportioning between the districts the water and the 
cost of those elements which were common to both. The board of 
review recommended that the cost of the power plant be apportioned 
between the two districts on the basis of their maximum de- 

54 mand for power—that 95.6 per cent of the cost of the power 
plant be charged to the Burley district and 4.4 per cent be 

charged to the Minidoka district. The plan of the board I of review 
for the apportionment of the construction costs of the power system 
was adopted by the then Secretary of the Interior and was used in 
tixinir the construction charges of the two districts. 

More electric energy was developed than was necessary to pump 
water for irrigation, and the surplus was sold. From the proceeds 
of the sale of electric energv the svstem has been enlarged and the 
profits now amount to a considerable sum. 

As the matter now stands, to state it simply, the Burley district 
owns 95.6 per cent of the power plant and the Minidoka district the 
remainder, or 4.4 per cent. To declare that because the j operation 
of the power plant has proven profitable the Minidoka district should 
be entitled to more than 4.4 per cent of the profits would be jarbitrary, 
and could only be sustained by holding that the recommendation of 
the board of review was erroneously approved. That. I am not pre¬ 
pared to do at this late day. many years after contracts! had been 
entered into with the two districts on the basis thereof. 

All the town lots which have been sold are located \yithin the 
limits of the Minidoka district, which paid for the cost of 
survey, sale. etc. 

It is not clear as to the location of all the lands which have been 
rented for grazing. 

55 After listening to the arguments of counsel, and considering 
the history of the districts. I have reached the Conclusion 

that the profits from the sale of electric energy should be credited 
to the two districts in the same proportion as the costs of the power 
plant were charged—that is. 95.6 per cent to the Burley district and 
4.4 per cent to the Minidoka district; that the moneys received from 
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rental of lands for grazing should be credited to the district in 
which the rented lands are located, and that the proceeds from the 
sale of town lots should be credited to the Minidoka district, in 
which the lots are located. 

You will so advise the attorneys and officers of the two districts. 

* 

Yerv truly yours, 

• % % / 

(Sgd.) Hubert Work. 


:»0 


Exhibit 0 


Minidoka project power profits 


Department of the Interior, 

Washington^ March 2. 1020. 
Minidoka irrigation district. 
Petition for reconsideration of 
order respecting distribution of 
profits, denied. 


PETITION 


F< HI REC* >NSIDEKATK >N 


I*»y order of March 14. 11*27. under and pursuant to subsection I 
<<f the a<'t of December .*>. ll*24 (Stat. 702). and the provisions of 
tiie act of Mav lo. 11>2G (44 Stat. 47>3-4.SO). the Secretary of the 
Interior determined the method or basis of distribution between the 
Minidoka and the Hurley irrigation districts of new power reve¬ 
nues or profits derived from tlie operation of the power plant, leas¬ 
ing of Government grazing and farm lands, and the sale and use 
of town >ite> on the Minidoka project. With respect to tiie power 
feature it wa> found and held that 4.4 per cent of profits should be 
applied <>r credited to the Gravity division of the project (Minidoka 
irrigation district), ami 1*7>.(> per cent to the south-side pumping 
division (Burley irrigation district). These credits were applied 
on the ha>i> of cost of the power system as allocated to the two units 
of t he project. 

January .*>. 11*2’.*. petition was filed on behalf of the Minidoka 
irrigation district for reconsideration or rehearing of the order of 
March 14. il*27. in >o far as it relates to the distribution of profits 
derived from the operation of the power plant. It is contended in 
substance that said order was arbitrary, erroneous, and destructive 
of substantial rights of the Minidoka irrigation district: that it is 
not based upon a proper allocation of cost of all features entering 
into the works from which the power profit is derived, or the 
Minidoka project for tiie features necessarily constituting the power 
system, ami that under a fair and equitable distribution of profits 
on the basis of the total charges for ail structures used and neces¬ 
sary in tie- generation and distribution of power the Minidoka irriga¬ 
tion district is entitled to 40.1 per cent and the Burley irrigation 
district to Jl*.9 per cent of such profits. 

7>7 The Burlev irrigation district has filed a brief vigorously 
opposing the petition for redistribution or reallocation of 
profits, and attorneys for both districts have argued the matter at 
length before me. 

In considering this matter I am compelled to recognize at the out¬ 
set that it is presented at such time and under such conditions as 
impose limitations upon judgment which would not affect its exam- 
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ination as an original question. With certain proper exceptions, the 
rule is well settled, as a rule of administration, that the final deci¬ 
sions of the head of a department must, in the discharge of; his duty, 
be accepted as binding upon his successor in the same department in 
the same case. The opinions of the Attorneys General have been 
uniform to this effect. 4i If not.** said Mr. Attorney General Toucev 
in 5 op. 29, *’ and this decision without any new grounjls might 
be reversed, then the reversal might be reversed, and \>o on in 
endless confusion, according to the whim or caprice of Successive 
incumbents.*' 

All the facts now presented to me were before Secretary Work 
when the order complained of was entered, and it must bej assumed 
that tlie action taken was the result of careful and deliberate con¬ 
sideration, and that it was taken with full and accurate knowledge 
of conditions as they existed on the Minidoka project. On jthe faith 
of that ruling, the Burley irrigation district has acted,! and has 
undertaken extensive improvements. The decision of jSecretary 
Work became, in effect, a rule of property and is entitled to all the 
recognition which such a consequence necessarily gives |it. It is 
obvious that if the rule were to be changed that the rights which the 

Burlev irrigation district believed that it was entitled to bv reason 
•/ # * | % 

of it, and on belief of the possession of which it undoubtedly did 
undertake extensive improvements, would be destroyed or at least 
seriously disturbed. Assuming, for the sake of argument, that I 
have the power to reverse or modify the ruling of my predecessor 
in office. I would not be justified in substituting my judgment for 
his. unless clearly convinced that his action was wrong. I am not 
so convinced. 

For the reasons stated I must decline to reopen the matter. The 
petition is accordingly denied. 

(Signed) Hoy 0. West. 

Secretary. 

58 In the Supreme Court of the District of Columbia 

Holding an equity court 

I 

Burley Irrigation District, a corporation. Burley, Idaho. |plaintiff, 
vs. Ray Lyman Wilbur. Secretary of the Interior, Interior Depart¬ 
ment, Washington. I). C.. defendant—Equity No. 50036 j 

Or(h r all owing amended bill of complaint to be fled 

Filed Nov. 14. 1930 


Upon consideration of the motion of the Burley irrigation dis¬ 
trict to amend its bill of complaint by filing an amended bill of 
complaint attached to said motion, it is this 14th dav of November, 
1930, . | 

Ordered . That the plaintiff be and it is hereby allowed to amend 
its bill of complaint by filing said amended bill of complainjt. 

W. Hitz, -Justice. 
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59 In the Supreme Court of the District of Columbia 

Holding an equity court 

Burley irrigation district, a corporation, plaintiff, v. Ray Lyman 
Wilbur. Secretary of the Interior, Interior Department, Wash¬ 
ington. I). C., defendant—Equity Xo. 50G3G 

AttMtrer of defend out to plaintiff's amended bdl 


Filed Xov. 30. 1930 


* 






of the amended bill are 
of tlie amended bill are 


Comes now Rav Lvman Wilbur. Secretary of the Interior, and for 
answer to the amended bill of complaint tiled in this cause, respect¬ 
fully represents: 

1. The allegations of paragraph 1 
admitted. 

2. The allegations of paragraph '2 
admitted. 

3. The allegations of paragraph 3 of the amended bill are ad¬ 
mitted. but in connection therewith it should be added that the 
Minidoka Dam was constructed at a cost of $076,575.37. of which 
$404,062/53. or 59..s per cent of the cost thereof, was charged to the 
Minidoka irrigation district and $271,912.44. or 4<>.2 per cent, was 
charged to the Burlev irrigation district. The said dam was con- 
structod with penstock openings to make it available for use in the 
production of power, and on the construction of the power house the 

said dam was used as part of the upper wall thereof. 

00 4. In answer to allegations of paragraph 4. defendant states 

that the, board of review referred to therein was created, as 

alleged, by Franklin I\. Lane, then Secretary of the Interior, in an 
* • 

order approved January 30. 1915. a copy of which is thereto attached 
marked ** Defendant's Exhibit A" and made a part of the original 
answer. It does not appear from the records of the Interior De¬ 
partment that the plaintiff, the Burley irrigation district, ever made 
a request for the appointment of this board. The circumstances 
under which the board was appointed are a< follows: 

The construction costs on the various projects had been announced 
from time to time, and in 1914 it was ascertained that these costs 
in many instances would be greater than that fixed by the prelimi¬ 
nary estimates. This resulted in a number of complaints and the 
Secretary of the Interior, in order to dispose of these complaints 
and more definitely to determine the costs of construction on the 
various projects, adopted the method as set forth in Exhibit A. The 
said order provides for the appointment of a number of local boards 
of review and of a central board of review: the local boards of re¬ 
view. in each instance, to have a member selected by the irrigation 
project and thus assure the water users of a complete consideration 
of all question of costs involved. The object of the investigation 
was to ascertain the proper construction costs and to fix the proper 
charges on projects where the construction charges had not already 
been announced, and the local boards of review were specifically 
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instructed as to their authority and the scope of their investigation 
as set forth in paragraph 9 of said order as follows: 

“(9) In recommending readjustments the board must clearly in¬ 
dicate the item referred to and give in detail the data and reasons 
on which their conclusions are based. The character and pro- 

61 priety of the charges wade, or to he wade, against individual 
projects, or units thereof , are in question only and each local 

hoard- shall confine its investigations and report to the project to 
which it is assigned hy the Secretary of the Interior 7/'ith the view 
of aiding him, to determine the just and equitable anwupt to he 
collected from said project, or units thereof.'' 

5. In answer to aparagraph 5 of the amended bill of complaint: 
Section 15 of the act of August 13. 1914. 38 Stat. 690. purpojrts to be 
quoted, but the act does not contain the first line of the quotation, 
namelv. ** General authoritv of Seeretarv of Interior." Further re- 
sponding to this allegation, it should be said that the act of August 
13, 1914. was general, had no particular relation to the Minidoka 
irrigation district, and in no wise referred to power profits or credit¬ 
ing of profits derived from operation and maintenance of any project. 
The quoted part authorizing the Secretary of the Interior to perform 
any and all acts and to make rules and regulations is but a paragraph 
generallv found in all such legislation. 

6. In answer to paragraph 6 of the amended bill, defendant says 
that the allegations of the said paragraph are largely conclusions of 
the pleader and do not require an answer, but in so far as they are 
material or involve allegations of fact they are denied, except that 
it is admitted that the said board of review in June. 1915. submitted 
a report to the then Secretary of the Interior, a copy of which is 
attached to the amended bill of complaint as Exhibit 1. Further 
answering, the defendant says that in the said report the cost of the 
different features of the Minidoka irrigation project are set opt under 
eighteen different heads. No. 6 being denominated power plant: the 

Snake River storage, the Minidoka Dam and Spilhjrav. the 

62 transmission lines, and other features involved in the produc¬ 
tion of power being reported separately from the power plant. 

The cost of said power plant, which as denominated in the report of 
the board of review comprised only the power house and excluded 
the other features named, was assessed, as alleged, on the basis of the 
maximum demand for power for irrigation purposes as between the 
two units or districts, namely. 4.4 per cent against the Minidpka irri¬ 
gation district or gravity unit, and 95.6 per cent against thej Burley 
irrigation district or pumping unit. With respect to the recommen¬ 
dation of the said board of review that the profits from commer¬ 
cial power, after paying for commercial power investment, should be 
accredited to the said districts on the same basis, the defendant says 
that that was a matter not within the cognizance of the bbard of 
review under the instructions of the then Secretary of the Interior 
as set out in his order appointing the said board, copy of which is 
attached to the original answer herein as Exhibit A. 

T. In answer to paragraph 7 of the amended bill of complaint: 
The central board of review, in passing upon the ** costs revijew " on 
the Minidoka south-side project (Burley district), approved the 
same and fixed the total cost for construction of said district at 
$2.785.307; and this is as far as said report was approved jby said 


36 KAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


central board. Further answering, it is stated that said report was 
never approved by the Secretary of tlie Interior, although the report 
on construction costs was applied in the public notice of construction 
costs for the Burley district, afterward issued. 

62 s. Answering paragraph < s of the amended bill, the defend¬ 

ant admits the public notice of November 3. 11)15. fixing con¬ 
struction charges on the pumping unit of the Minidoka project as 
recommended in the said report of the board of review, but defend¬ 
ant denies all the other allegations of paragraph 8. particularly in 
so far as it is alleged or inferred that the said report was approved 
as to any attempted allocation of the cost of the various features 
of the project common to the gravity and pumping units or in any 
other respect. 

9. Answering paragraph 9. defendant admits the execution and 
delivery of water-right applications as alleged, and that the total 
amount to be paid for the use of water was calculated to repay to 
the I'nited States the entire cost of the irrigation svstem constructed 
by the United States, but the defendant denies that there was any 
allocation of such cost approved or adopted by the then Secretary 
of the Interior in determining the construction charges on the pump¬ 
ing unit. 

10. Answering paragraph 10. defendant admits that water-right 
applications were filed covering the irrigable land within the pump¬ 
ing unit, and that the Burley irrigation district is now operating 
that part of the Minidoka irrigation system known as the pumping 
unit, under a contract between the I'nited States and the Burlev 
irrigation district, dated March 15. 1926. as alleged: but defendant 
says in further answer that such water-right applications or con¬ 
tracts have no materiality or bearing on the allocation or distribu¬ 
tion of power profits derived from the operation of the Minidoka 
power system. 

11. Answering paragraph 11. it is admitted that the cost of 
64 the power house and equipment as distinguished from the en¬ 
tire* power system, including all features and elements, 
amounted. a> alleged, to 8455.317.40. and that the charge for this 
amount was apportioned between the two districts, as before stated, 
on the basi> of the maximum use of power for irrigation purposes 
and amounted to 830.033.96 to the Minidoka irrigation district, or 
4.4 per cent of tlie cost, and to the Burley irrigation district 
8435.gs3.44 or 95.6 per cent. 

1*2. The allegations of paragraph 1*2 are admitted. 

13. The allegations of paragraph 13 are admitted. 

14. The allegations of paragraph 14 are admitted. 

15. The allegations of paragraph 15 are admitted. 

10. The allegations of paragraph 16 are admitted. 

17. Answering paragraph 17. defendant admits that on March 14. 
19*27. the then Secretary of the Interior rendered a decision, copy of 
which is attached to the amended bill as Exhibit 3. apportioning 
credit for the power profits between the two districts of the Mini¬ 
doka project as alleged, namely. 95.6 per cent to the Burley irriga¬ 
tion district and 4.4 per cent to the Minidoka irrigation district. 
All other allegations and conclusions are denied. 

18. Answering paragraph 18. it is admitted that the cash in 
amounts available for distribution arising out of power profits on 
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the Minidoka project were as set forth in this paragraph. |and it is 
further admitted that credits have been allocated as betjween the 
two districts from power profits as alleged, and it is also jadmitted 
that the plaintiff at this time is still indebted to the United 
G5 States in a considerable sum over and above all credits given 
on account of the construction costs charged against |this unit 
of the project. 

10. The allegations of paragraph 19 are admitted. 

20. The allegations of paragraph 20 are admitted. 

21. Answering paragraph 21. it is admitted that the defendant 
became Secretary of the Interior on March 5. 1920. and that there- 

%/ 7 l 

after, to wit. on the 30th day of July. 1929. a petition was filed by 
the Minidoka irrigation district requesting the appointnlent of a 
committee to consider the ratio of ownership of the Minidoka and 
Burley irrigation districts in the power features of the Minidoka 
project constituting the project power plant or system: that upon 
consideration of said petition it was determined to appoint a com¬ 
mittee to investigate and report the facts. On August 1G, 11929. such 
committee was appointed to consider the ratio of ownership, a copy 
of the order appointing said committee being attached to the orig¬ 
inal answer herein and marked 44 Defendant's Exhibit B : that on 
September 27. 1929. the said committee submitted its report with its 
recommendation, a copy of which is attached to the original answer 
herein marked “Defendant's Exhibit C v : that upon the Ifiling of 
this report with the Interior Department, both districts werejaccorded 
thirty davs in which to file objections thereto, and both! districts 
availed themselves of this opportunity: and thirty days additional 
were allowed within which to file briefs, which, likewise, wak utilized 
by both districts, and copies of the objections, and of the briefs, are 
attached to the original answer, being designated Burled district 
objections. Exhibit D. and brief. Exhibit E: Minidoka district objec¬ 
tions. Exhibit F. and brief. Exhibit G. With respect to the 
GG allegations of error in the said report. Exhibit C. defendant 
says that the matter has not been decided and is still! pending 
before him as Secretary of the Interior, further consideration thereof 
being suspended by the filing and pendency of this suit, defendant 
further says that whatever decision he may make, upon consideration 
of the said report. Exhibit C. as to the apportionment of power 
profits, there will be and can be no change in the contractual rela¬ 
tionship now existing between the entrymen and owners of private 
lands on the pumping unit of the Minidoka project and the United 
States with respect to the repayment of construction costs. | 

22. Answering paragraphs, defendant says that no furthjer action 
has been taken in this matter except as stated in the foregoing answer 
to paragraph 21. that defendant has not considered the report dated 
September 27. 1929. Exhibit C. or decided the matter in ;jny way, 
and that further action has been and will be suspended pending the 
outcome of this suit. 

23 and 24. Answering paragraphs 23 and 24, defendant says that 
all the statements therein are mere conclusions or expressions of 
opinion with respect to the power and authority of the defendant, 
but in so far as they are material and require answer defendant 
denies all such allegations. Defendant further savs. in answer to 
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the allegation that the action sought to be enjoined wiii deprive 
plaintiff of valuable property rights, that not only the plaintiff is 
interested in the power profits arising out of the operation of the 
Minidoka power system, but likewise the Minidoka irrigation dis¬ 
trict. the members of which have rights and interests in such 
C>7 profits which the defendant is bound to respect. Defendant 
further says that the position taken by the plaintiff and urged 
upon tiie court herein is an attempt by the plaintiff by injunction to 
prevent consideration of the facts and the said report by defendant 
in tiie performance of a duty imposed on him by law. Defendant 
further again calls attention to the fact that the board of review, 
appointed by Secretary Lane in ID 15. was limited in its authority 
to the fixing of construction charge* on the several irrigation pio- 
jects undertaken: that the action of the Secretary of the Interior 
anticipated and hereby sought to be enjoined can in nowise affect 
const ruction charges which have been made the subject of public 
notices and which by law are not subject to change without the con- 
stmt of the interested district: that while the report of the local 
board for the Minidoka project was approved by the central board 
of review to the extent of fixing the const ruction charges, and while 
it was adopted in fixing the public notice announcing the construc¬ 
tion charge on the Buriey irrigation district, there is nothing in the 
records of the Interior Department to indicate that the recommen¬ 
dation of the said local board, with respect to the distribution of 
power profits, was within the scope of the order or was ever con¬ 
sidered. adopted, or approved by Secretary Lane or any other 
Secretary of the Interior except in so far as Secretary "Work, in his 
decision, may have used the same as a basis for his order for the 
allocation of the power profits. 

Having answered fully the allegations in the several paragraphs 
of the bill of complaint, in order that this honorable court mav be 
advised in the premises, defendant makes answer to the jurisdiction 
of the Secretary of the Interior respecting this matter which is 
assailed by the bill of complaint, as follows: 

08 From tiie enactment of the reclamation law of June 17. 

the scheme as therein outlined has been fully recog¬ 
nized in all subsequent legislation and comprehends the creation of 
what is known as the reclamation fund, a revolving fund, available 
for the cons ruction, operation, and maintenance of the various 
irrigation projects now in existence under the reclamation laws, and 
all the charges jto the water users on the several project- have been 
reckoned with a view of returning to the reclamation fund the costs 
so expended: and that while management and operation by associa¬ 
tions or irrigation districts of the whole or portions of the several 
projects have been recognize;!, the jurisdiction of the Secretary of 
the Interior over the projects has been strictly maintained until ail 
obligations to the Government shall have been fully paid. Until 
this occurs, it may be rightly said that the project is in course of 
administration, and so long as that administration continues, so long 
the jurisdiction of the department continues, and is exclusive. 

Prior to the passage of the a<-t of December 5. 1925. supra, there 
was no authority for the crediting of profits to the project or a divi- 
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sion of the project arising or derived from the operation of the 
project, but by subsection I of Chapter 4 of the act, set forth in para¬ 
graph 10 of the bill of complaint, these credits were authorized on 
conditions stated. It will be noted that the section provides that the 
profits shall be credited to the construction charge of the project 
or a division thereof, and that thereafter such profits— j 

mav be used by the water users to be credited annualh/ . first, on ae- 
count of project construction charge: second, on account j of project 
operation and maintenance change: and third, as the water users 
mav direct.’’ 

• • • 

69 The section, however, further provides: 

Xo distribution to individual water users shall be made out 
of any such profits before all obligations to the Government shall 
have been fully paid." 

The requirement that the profits shall be annualh/ credited recog¬ 
nizes the continued administrative jurisdiction which prevails “until 
all obligations of the Government shall have been fullv pdid.’’ 

It is obvious that in the administration of the large land varied 
affairs entrusted to the Secretary of the Interior, he muft be given 
that supervising power which will enable him, while he Retains ad¬ 
ministrative jurisdiction, to inquire into charges of fraud or palpable 
error in prior administration in order to protect the interests of the 
United States and to do substantial justice to the individual. Espe¬ 
cially is this so where action on his part affords the only possible 
opportunity to bar accomplishment of the fraud or the perpetuation 
of a manifest error. 

The jurisdiction of the Secretary of the Interior in tjhis matter 
was invoked by the Minidoka district on the allegation (a) that 
the decision of Secretary Work on the allocation of the pojwer profits 
on this project was based upon a palpable error, and (b)\ that there 
had never been an authorized inquiry or investigation intb the ques¬ 
tion of what features of the project constitute the Minidoka project 
power plant or system and the proportional ownership of these 
features as between the two districts. 

In the exercise of the authority vested in the Secretjarv of the 
Interior over the administration of these irrigation reclamation proj¬ 
ects. the charge was deemed sufficient to warrant the investigation 
which has been made with full opportunity to the plaintiff to be 

70 heard, and the plaintiff has taken full advantage of;the oppor¬ 
tunity accorded. The record as thus made up has not received 

the official consideration of the Secretary of the Interior. | However, 
it is respectfully submitted that the question is one entirely within 
the jurisdiction and control of the Secretary of the Interior and 
beyond the control of the courts. 

Defendant prays, therefore, that plaintiff’s prayer foil a writ of 
injunction be denied: that this proceeding and bill of cohiplaint be 
dismissed and plaintiff take nothing by reason thereof; tliat defend¬ 
ant go hence without day with his costs and all proper relief. 

(Signed) Ray Lyman | Wilbur. 

i 

71 District of Columbia, ss.: 

Ray Lyman Wilbur, being first duly sworn, on his oath says 
that he has read the foregoing answer by him subscribed, jand knows 


! 
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the contents thereof, and that the matters therein stated of his own 
knowledge are true, and those stated on information and belief he 
believes to be true. 

(Signed) Ray Lyman Wilbur. 

Subscribed and sworn to before me this 19th dav of November, 
1930. 


[ notarial seal. ] 
(Signed) E. 

(Signed) O. 


W. H. Reiciiard. 

Xotory Public. 

C. Finney’. 

Solicitor . 1>cpart inert of the Interior , 

H. Graves. 

/stout to the Soli'-/tor. 

Attorneys f</r defendant. 



K.eh tbit .1 


Department of the Interior. V . 


S. Reclamation Service 


INSTRUCTIONS To LOCAL BOARDS OF REVIEW 


Object of investigation 


1. First, to ascertain the proper construction cost to be collected 
under the terms of the reclamation act and amendments thereto from 
the settlers upon, or owners of the lands on. each project of the 
Reclamation Service, or units of projects, as to which the construc¬ 
tion charges have been heretofore announced by public notice. 

2. Second, to fix the proper charges on projects where construction 
charges have not been announced where such projects have reached 
such stage of completion as to make it practicable and desirable to 
do so. 

3. In order to properly fix the amounts to be collected it is neces¬ 
sary to determine whether any expenditures, direct or indirect, have 
been, or are being, charged to the projects that under ordinary con¬ 
ditions of carrying out similar works should not be so charged and 
were not necessarv for the laving out. designing, and construction of 
the completed project, and on the other hand whether any such 
expenditures have been omitted, as. for example, by treating them 
a> a general expense to be apportioned to all projects when the whole 
or a part thereof, should have been a direct charge to a particular 
project. 


()rganization 


of local boards of review 


4. The board of review for each project will consist of three mem¬ 
bers. a> follows: One to be selected by the water users of the project, 
one to be appointed by the Reclamation Service, and the third mem¬ 
ber selected by these two in the following manner: In each of the 
divisions of the Reclamation Service, presided over by a supervis¬ 
ing engineer, all of the representatives selected on each of the 
73 projects by the water users and the Reclamation Service shall 
unite in nominating three persons, from whom the Secretary 
of the Interior will select a third member to serve on all of the 
boards within the division. The person so selected shall not be a 
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water user on any project or directly or indirectly interested in the 
project, and shall not be a person who is now or has ajt any time 
been in the employ of the Reclamation Service. To illustrate the 
process of selection, in the Pacific division there are t,l)e Orland, 
Truckee-Carson. Umatilla, and Klamath projects. In eaich of these 
projects, whether the construction charges have been heretofore an¬ 
nounced or not. there shall be appointed by the water users and by 
the Reclamation Service their representatives, as abovq described. 
These eight persons shall gather at some central point and nominate 
three persons. Should the same person be selected to serive on more 
than one local board by either the Reclamation Service of the water 
users, he shall be entitled to cast a vote for each project that he 
represents in selecting the third member. The persons Iso selected 
shall be reported to the Secretary of the Interior as nomjinees on or 
.before March 1. 1915. and one will be appointed to serve on all of 
the boards in the Pacific division. j 

5. There shall be paid to the member selected by the water users’ 
association and to the third member of such board a sajIary of ten 
dollars per day each day when actually employed and the necessary 
traveling expenses, the payment thus made to be charged to the op¬ 
eration and maintenance costs of each project, in proportion to the 
time devoted by the board to the affairs of said project. i 

0. Tlie local boards of review shall be organized and ready to begin 
work on or before April 1. 1915, and shall submit theif respective 
reports to the Secretary of the Interior on or before July 1, 1915; 
each report to be accompanied by a complete cojpv of all 
proceedings. 

74 7. Prior to the first meeting of the local board! of review, 

each project manager shall have prepared for the! use of the 
members a statement of the entire cost of the project as shown on the 
books of the service and itemized according to the heading under 
which the accounts have been kept, the object being to avoid the 
misunderstanding and confusion that would arise from! the intro¬ 
duction of headings different from those in use for the Accounts of 
the projects in question. 

i 

Duties of the local boards of review 

! 

8. The board of review for each project shall scrutinize and analyze 
each item of the statement carefully and for this purpose] shall have 
access to the records of the project manager, supervising engineer, 
Washington office, and such other detached offices as may be neces¬ 
sary and may call upon any employees of the service for information 
and assistance. The members of the board of review for each proj¬ 
ect mav individuallv or collectivelv make anv remarks lor sugges- 
tions desired relative to the character or amount of the charges per¬ 
taining to said project but all readjustments definitely recommended 
must be signed by the board as a whole or by a majority of the 
members. 

9. In recommending readjustments the board must clearly indi¬ 
cate the item referred to and give in detail the data and| reasons on 
which their conclusions are based. The character and propriety of 
the charges made, or to be made, against individual projects, or units 
thereof, are in question only, and each local board shall; confine its 
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investigations and report to the project to which it is assigned by 
the Secretary of; the Interior with the view of aiding him to deter¬ 
mine the just and equitable amount to be collected from said project, 
or units thereof. 

10. The, local boards shall keep a complete stenographic 
To record of their proceedings and are authorized to employ com¬ 
petent stenographers, whose salary, together with incidental 
expenses, is to be, charged to operation and maintenance of the proj¬ 
ect for which the services are required. The rates paid for reporting 
and transcribing shall not exceed 15 cents per folio, including the 
four copies to be furnished. 

11. A full hearing will be given as to all matters pertinent, and the 
board will have the right to exclude irrelevant matter and duplica¬ 
tion of testimony. 

12. It is to be kept in mind by the local boards that all the expendi-. 
tures of the Reclamation Service have been made under direction 
of the Secretary of the Interior, on works and projects approved by 
him. and that such expenditures have been examined and approved 
by the Treasury Department, leaving for determination the question, 
if presented, as to how much of the expenditures approved by the 
Treasury Department are legitimate charges against the water users. 

13. The distribution of these expenditures to the project and units 
thereof and under the various headings of the accounts: the prorating 
of general expenses, such as. for example, general surveys, examina¬ 
tions by special boards, overhead charges, etc.: the question of 
whether an expenditure shall be charged to construction or mainte¬ 
nance account, etc., are all proper questions for examination and 
report by local boards. 

!4. All charges against a project that may be considered improp¬ 
erly laid or debited, or that are inequitable or questionable on that 
ground, should be ascertained by the local board and reported with 
its reeommendations. 

15. Tpon the receipt of the reports of the local boards of review 
by the Secretary of the Interior, said reports will be referred to a 
general board, of review, consisting of Mr. El wood Mead, of the Uni¬ 
versity of ('alifornia, General William L. Marshall, consulting engi¬ 
neer to the Secretary of the Interior, and Mr. I. I). O'Donnell, 
supervisor of irrigation. Reclamation Service. 

Annroved danuarv 30. 1015. 

, Franklin K. Lane. 


For Exhibit P.. turn 2 pa ires. 


EMh'tt C 


REPORT TO TIIE SECRETARY OF THE INTERIOR REL \TIVE TO THE RESPECTIVE 
OWNERSHIP BY THE MINIDOKA IRRIGATION DISTRICT AND THE BURLEY 
IRRIGATION DISTRICT, MINIDOKA PROJECT. IDAHO. OF POWER FEATURES 
AND REGARDING THE SHARE OF EACH DISTRICT IN COMMERCIAL POWER 
PROFITS 


i ( 


Boise. Idaho. September 23, 1920. 
The honorable the Secretary of the Interior. 

Dear Mr. Secretary: By Order Xo. 373. dated August 16, 1929, 
signed by the Acting Secretary of the Interior, a copy of which is 


! 
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attached hereto, a committee was appointed consisting of the under¬ 
signed. and by this order the duties of the committee are defined and 
its method of procedure is directed. 

The committee met at Pocatello. Idaho, on September 110, 1029, at 
which time numerous departmental records relating to the Minidoka 
irrigation project. Idaho, were examined. On September 12 the 
committee proceeded to Burley, Idaho, where additional project rec¬ 
ords were examined in the office of the superintendent of the Mini¬ 
doka project. Bureau of Reclamation. Several features ofjthe project 
works were visited by the committee and a trip was made to the 
Minidoka Dam and power house. 

Provision was made by the committee for a public hearing which 
was held at the county courthouse at Burley, Idaho, at !l() a. m. on 
September 1C. for the purpose of permitting representatives of the 
Burley and Minidoka irrigation districts to present information rela¬ 
tive to the matters under consideration. Arrangement^ were also 
made to have the proceedings at the hearing recorded by a reporter 
and to have transcript copies thereof prepared. When completed 
one copy of the transcript will be forwarded by the reporter to the 
Department of the Interior at Washington, D. C. 

At the public hearing, counsel for each district presented and 
argued the matters at issue between the Minidoka and Burlev irriga- 
tion districts. At the conclusion of the hearing the committee pro¬ 
ceeded to Boise. Idaho, arriving there on September 17, and imme¬ 
diately engaged in the preparation of its report. 

The order of appointment states that the committee is instructed 
to consider the ratio of ownership by the Minidoka and Jhirlev irri¬ 
gation districts in the Minidoka irrigation project, and the ratio of 
participation of the two districts in the proceeds of power profits, and 
to report its conclusions to the Secretary of the Interior, j 

The order was made on the petition of the Minidoka) irrigation 
district, praying that a commission be appointed to consider and 
report as to what are the necessary features which constitute the 


the equita- 
the sale of 


power system of the project and to consider and report on 
ble interest of each district in the profits derived from 
power. 

Since the only matter of consequence in controversy between the 
two districts is their ratio of ownership in the power system, and 
the consequent division of profits accruing from the sale of 
78 commercial power, the committee has confined it^ investiga¬ 
tions and report largely to these issues, and has not attempted 
to ascertain and report as to the respective interests of t(ie districts 
in such features of the entire irrigation project as are not included 
in the power system. 

The report of the committee has been completed and is) submitted 
herewith. 

Yours respectfully, 

J. H. Rothrock, Chairman, 

C. G. Paulsen. j 
A. W. Harrington, 

C6(vimittee* 
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79 Exhibit B 

United States Department of the Interior. 

Washington. August 1U20. 

Order No. 373. 

The following committee is appointed to consider the ratio of 
ownership by (he Minidoka and Burley districts in the Minidoka 
irrigation project and the ratio of participation of the two districts 
in the proceeds of power profits, and report their findings to the 
Secretary of the Interior: 

J. H. Kothrock. attorney, office of solicitor, chairman, 

C. (i. Paulsen, district engineer. Geological Survey. Boise. 
Idaho. 

A. XV. Harrington, district enirineer. Geological Survey. Al- 
banv. N. Y. 

The committee will examine the record now available in the 
department and will he authorized at the proper time to proceed to 
the Minidoka project. t<> afford both districts an opportunity to 
present such facts and information as desired. 

Jos. M. Dixon. Acting Secret art/. 


vo 


I. GENERAL STATEMENT 


The Minidoka project of the United State.- Bureau of Reclama¬ 
tion is located in Minidoka and Cassia Counties in Southern Idaho. 
Water is diverted from Snake River at Minidoka Dam. which was 
completed in September. 1906. There are two main diversion canals 
designated, respectively, as the North Side and South Side Minidoka 
Canals. The North Side Canal serves, principally by gravity, some 
t‘»:>..■><K) acres of land. The South Side Canal serves, by gravity, about 
7.**<><) acres of land and through the aid of pumping, about 48.000 

acres. The south side gravity land is included with the gravity 

• • 

land on the north side to constitute a division of the project known 
as the Minidoka irrigation district, the total area of which is thus 
about 71.000 acres. The 48.000 acres on the south side which are 
irrigated bv pumping from the division of the project known as the 
Burley irrigation district. 

The Burley tract is irrigated from three main distributing canals 
to which water is raised by motor-driven pumps in three successive 
lifts of approximately 30 feet each.. The present maximum diversion 
of the South Side Canal is about l.OoO second-feet. At the first lift 
pumping station, five pumps handle about 82.”> second-feet: at the 
second lift, four pumps raise about 700 second-feet: and at the final 
lift, three pumps raise about 410 second-feet to the high-line dis¬ 
tributing canal. The normal maximum diversion of the North Side 
('anal is about 1.4‘>o second-feet. The Minidoka and Burley irriga¬ 
tion districts are frequently referred to. respectively, as the gravity 
unit and the pumping unit. Water has been supplied to the gravity 
unit since 1907. the operation of which was taken over by the Mini¬ 
doka irrigation district on January 1. 1917. The pumping unit has 
been served with water since 1909. and on April 1. 1926. the Burley 
irrigation district took over the operation of the irrigation system. 

The Minidoka Dam is of the combination type, partly rock fill 
and partly a concrete gravity section which serves also as a spillway. 
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In the winter of 1909-10 a series of concrete piers, S feet in height, 
were constructed at intervals along the spillway crest for the purpose 
of supporting flash boards, thus making it possible to raise the level 
of Lake Walcott, behind Minidoka Dam, about 5 feet! above the 
spillway crest. From experience it has been found inexpedient to use 
more than 5 feet of the available 8 feet of flash board head provided 
by the piers. 

The power plant, which is located near the north end of the dam, 
was first placed in operation in 1909, shortly after the installation of 
the first generating unit. As additional units were installed soon 
afterward, the initial power plant equipment comprised in effect 
five vertical units, each consisting of a *2.000 horsepower turbine and 
a 1,500 k. v. a. generator. In June. 1927. a sixth unit, consisting of 
a 3.500 horsepower turbine and a 2.500 k. v. a. generator, jwas put in 
service. The normal operating head varies from about! 43 feet at 
spillway crest elevation to about 48 feet with 5-foot flash boards in 
place. 

SI In addition to the diversion dam and power hquse. other 

features necessary for the successful operation of |the irriga¬ 
tion and power systems have been constructed. Houses j have been 
built near the dam for the use of power-house employees! as well as 
an office building, machine shop, and other auxiliary istructures. 
The system further includes transmission lines from the power house 
to the three main and several secondary pumping stations, pumping 
and transformer equipment, as well as substations and transmission 
lines for the distribution of commercial power. 

An integral part of the Minidoka project was the construction of 
a storage dam at Jackson Lake, Wyo.. on the headwaters of Snake 
River. This dam. which was constructed in 1909 and later extended, 
now impounds 847.000 acre-feet of water. Storage water! from this 
reservoir together with certain storage requirements inj the more 
recently constructed American Falls Reservoir below arj? available 
for irrigation on the Minidoka project. 

It will be seen from the above that Minidoka Dam is used (1) as a 
diversion dam in connection with the two main diversion Canals. (*2) 
as a necessary feature in conjunction with the operation ofjthe power 
plant at which current is generated for use primarily in! pumping, 
principally on the Hurley irrigation district. (3) to create a small 
body of stored water. It is not apparent that this storage function 
of the dam is used as such to any material extent, the levhl of Lake 
Walcott being normally held to near the top of the dashboards 
in order to secure a maximum head on the wheels in the po|wer plant. 
Aside from its use in connection with operation of the pojwer plant, 
Minidoka Dam performs essentially only the function of a diversion 
dam and the small storage afforded by the dam is. to a large extent, 
used only for purposes of equalization. 

Since the use of electric current for pumping purposes is. in point 
of time, practically coincident with the duration of the j irrigation 
season, it became apparent early in the history of the project that 
an opportunity existed for the development of commercial power 
for use during the nonirrigation season on the project and jelse where. 
There has been a steady increase in the output of such commercial 
power year by year since 1910. until in 192C. just prior to the instal- 
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lation of tlie sixth unit, the commercial output for the year was 
practically equivalent to the output of the plant devoted to pumping. 
The production of this commercial power has resulted profitably 
and there has thus arisen a question as to the ratio by which these 
profits has been that of iC*.r> per cent to the Hurley irrigation district 
I p to the present time, the basis of distribution of commercial power 
profits has been that of 9.*#.G per cent to the Hurley irrigation district 
and 4.4 per cent to the Minidoka irrigation district, these ratios being 
a measure of the total investment of each district in the power plant 
in the anticipated proportion of the respective maximum demands 
of the districts for pumping purposes. 

The following figures of cost have been obtained from records of 
the Bureau of Reclamation and are believed to represent substan¬ 
tially the proportional investment of each district in the various 
features which are necessary to the operation of the power 
project: 


82 Rem 

Total cost 

Share charged to Mini¬ 
doka irrigation dis¬ 
trict 

Share charged to Hur¬ 
ley irrigation district 

Amount 

I’cr cent 

Amount 

Per cent 


. . ... ... 

$404. 002. 93 
3. 302 0.'. 
20. 033. 

13.030. on 

7.0. S 
f,.y 

4.4 
20. 1 - 

J 

$271,012.44 
*•2. M0. 70 
433.2S3. 44 
30.331. 81 

40.2 
04.1 
93. 6 
73.9 

Power plant i .... 

Transmission line-; 1 . 

33. ‘>42. s 1 
4". :r.7 40 
">3.2S2. 47 


* Exclusive of charges to commercial j*ower unit. 


The above figures are given as a matter of record and will be dis- 
cu>sed in detail at the proper time. 

II. INVESTMENT IN POWER FEATURES 


(//) Gcnt't .—The basic consideration which made necessary the 
construction of the power system was the requirement of electric 
power for u>e in pumping water to those parts of the Minidoka 
project, principally on the Hurley tract, which were not susceptible 
of irrigation by gravity. The inclusion of these areas in the Mini¬ 
doka project made electric power almost indispensable, and the fact 
that an ample water supply as natural-river flow was available for 
power purposes: during the irrigation season naturally suggested 
that electric current might well be developed at the dam site for 
use in such pumping operations. Undoubtedly the prime considera¬ 
tion in favor of the adoption of plans for a pumping system was 
the development of power for pumping purposes, although it is also 
apparent that the possibilities of commercial power for future use 
on the project, and possibly outside, were not ignored. 

It seems reasonable to regard the initial investment as an invest¬ 
ment in power without any specification as to what the ultimate 
use of that power might be oilier than that the pumping demands 
of the project were first to be met. The large and perhaps unfore¬ 
seen increase in the demand for commercial power may well be 
regarded as a natural outgrowth or development of the original 
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power project or venture, and on that account hardly to be sepa¬ 
rated therefrom. 

It is recognized that a hydroelectric power system becomes such 
onlv as a result of the combination of a number of features. The 

m/ 

basic requirement contemplates, of course, a sufficient supply of 
water and an adequate operating head. The ordinary component 
parts of a power system include a dam and a power jhouse, in 
which are installed water wheels, generators, and appurtenant equip¬ 
ment. There must also be provided transmission lines jo convey 
the electric current to its destination, as well as proper transformer 
equipment to step up the voltage to a proper point to make eco¬ 
nomical such transmission and in turn to step it down for! ordinary 
use. If the location is remote, living quarters for pojwer-plant 
operators and other employees must also be made available. These 
are the principal items which go to make up the average power 
system and which are indispensable parts thereof.! 

83 In the case under consideration, four principal elements of 

cost, as noted above, enter of necessity into any filial deter¬ 
mination of the investment in the power venture and the importance 
of any one of these four factors as applied to the whole can not be 
ignored. It is now proposed to consider each of these items in turn. 

(b) Dam .—It seems obvious that the dam is an essential and in¬ 
separable part of the power system. Its value, howeverl depends 
also on its function in serving during tin* irrigation season as a 
means of diversion of water from Lake Walcott into the North and 
South Side Minidoka Canals. It is during this season that prac¬ 
tically the entire demand for pumping power occurs. The use of 
the dam for irrigation purposes is thus coincident with and practi¬ 
cally inseparable from its use in connection with the generation of 
power for pumping. Attention has already been called th the fact 
that the live storage in Lake Walcott is relatively small in amount 
and not usually employed as such, but rather to create additional 
head on the wheels in the power plant. 

During the irrigation season, although the power plant is in con¬ 
tinuous operation to provide power for pumping, the function of 
the dam is primarily to divert water into the North and Sbutli Side 
Canals. The production of power, however important thisk may be, 
is incidental, and pumping might still be carried on with purchased 
power if the power plant were not in existence. Without the dam, 
however, the Minidoka project could not exist. The time i^se of the 
power-plant load may. therefore, be divided with reasonable accuracy 
into pumping and commercial demand by the relative lengths of 
the irrigation and the nonirrigation season. The value of the dam 
during the nonirrigation season is at a minimum except fqr the use 
which can be made of it in connection with commercial power pro¬ 
duction. It seems logical to regard this potential value of the dam 
during the nonirrigation season as related to potential power possi¬ 
bilities which are. of course, dependent on the developmeht of the 
commercial power business. 

Following out this line of reasoning, the proportion of the cost of 
the dam which should be assigned to the so-called power venture 
may properly be taken on a time basis as suggested above. 

58723—31-1 
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While it appears from the project records that pumping was 

started on a small scale in 1909. 191*2 may be considered as the first 

representative year. The following table is based on figures obtained 

at the office of the Minidoka irrigation project and gives, for the 

vears 1912 to 19*2$. inclusive, the number of davs on which three- 
% • 

shift, or full capacity. 24-hour pumping was in progress. In many 
years, some one-shift pumping, using one pump at each lift, was 
carried on for a short time following the end of the actual irriga¬ 
tion season, the purpose of this additional pumping being principally 
to supply stock water to various parts of the Burley district. 


Year: 
1912 
1913. 

1914 

1915 


Length of 
irrigation 
s« a son in 
days 


Year 


1919_ 172 

1917 _ 155 

1918 _ ISO 

1919 _ 173 

1920 _ 197 


Length of 
irrigation 
season in 
days 

1921 _ 172 

1922 _ 103 

1923 _ 152 

1924 _ 173 

1925 _ ISO 

1926 _ 1SI 

11*21_ 179 

L 2S_ ISO 


From tiie above figures it appears that the average length of the 
irrigation season on the Burlev irrigation district amounts to 170.5 
days or 40.71 per cent of the normal year. The power plant would 
then be available for I lie production of commercial power during 
53.29 per cent, of tiie year. It is recognized that there may be some 
slight exceptions to these figures as. for example, the fact that a 
certain small amount <>f commercial power is produced during the 
irrigation season. To offset this is the fact that since the demand for 
pumping power frequently taxes the ability of the power plant, it has 
often been necessary to purchase power in order to satisfy wholly 
or partially this summer commercial demand. It is also true, as 
noted above, that some pumping is frequently continued for stock 
purposes after the close of the irrigation season. The small amount 
of power u>ed in this way may be considered as partly balancing off 
against commercial power produced during the irrigation season, to 
which reference has just been made. 

The original cost of the dam. £676.575.37. was allocated between the 
two districts on basis of £404.662.93. or 59.8 per cent, to the Mini¬ 
doka district, and £271.912.44. or 40.2 per cent, to the Burley district; 
these figures having been determined by the proportion of project 
land within each district. The areas given in the general statement 
above, of 71.000 acres for the gravitv unit and 48.000 acres for the 

C ft 

pumping unit. are. respectively. 59.7 per cent and 40.3 per cent of the 
total project acreage, thus checking the above cost proportions closely. 
It is recognized that these co>t figures have been accepted as correct 
for many years and it is believed that they should be accepted with¬ 
out question. 

Applying to these allocated costs the factor of 53.29 per cent as 
representing a measure of the potential power value of the dam. we 
have £215.644.88 and £144.902.14 as the respective proportional invest¬ 
ments of the Minidoka and Burlev irrigation districts in the dam 

• »• - 

as relating to that part of the commercial power venture. 

85 (c) ('amp .—There have been constructed at Minidoka dam, 

ten houses which are used as living quarters for power-plant 
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operators and other employees, as well as an office building and 
warehouse, a garage and machine shop, and other minor j structures. 
Certain permanent improvements, such as roads, light land water 
systems, bridges, etc., have also been made. 

It is considered that all of these items are now essential! and neces¬ 
sary to the operation of the power plant, although it must jbe granted 
that, were the power plant not in existence, there would probably 
still be required at least one residence and a road to the dam. The 
net effect on the final determination of power system ownership is 
practically nil. whether the total camp cost is considered Or whether 
deduction is made for these two items. Since the propriety of such 
deduction is at least open to question, this allowance has not been 
made. It should also be observed that the character of the load, 
whether pumping or commercial, is inconsequential as affecting in¬ 
vestment in camp, since the camp is at all times a necessary adjunct 
of the power plant. 

As a matter of record, the total cost charged to the camp item was 
$55,042.81. of which the share of the Minidoka irrigation district 
was $3,302.05 and that of the Burley irrigation district |$52,040.76. 
These figures are considered to properly represent the proportionate 
interest of each district in the camp item of the power feature. 

(d) Power plant .—Development of power at Minidoka dam was 
one of the considerations at the time the Minidoka project was first 
contemplated as evidenced by the earliest reports of thtf Reclama¬ 
tion Service describing possibilities of development at the site. 
Later, when plans for the dam were approved, provision; was made 
for 10 penstock openings near the north end of the dam at the pres¬ 
ent site of the power house. When the dam was constructed in 1906, 
further provision was made to utilize as a part of the (Jam a con¬ 
siderable portion of the rock excavation in the diversion jchannel or 
present taiirace of the power house. Furthermore, the dam was 
designed in such manner that a part of the north end could be used 
as one of the walls of the power house and it is so used. 

In 1908. construction of the power house was started and in the 
spring of 1909 the first generating unit was placed in j operation. 
Before the end of 1910. four additional units were installed, thus 
giving the plant a total installed water-wheel capacity! of 10,000 
horsepower, consisting of five turbines of 2.000 horsepower capacity 
each, and five generators with a total capacity of 7,500 k. V. a. 

From official records of the Bureau of Reclamation. ;the power 
plant with this initial equipment cost $455,317.40, exclusive of any 
of the original cost of the dam or other principal items uied in con¬ 
nection with the production of power. Of this amount. $435,283.44 
has been charged to the Burley irrigation district and; $20,033.96 
to the Minidoka irrigation district, divided on a percentage basis, 
respectively, of 95.0 per cent and 4.4 per cent. 

SO These percentage figures were based on the peak pumping 
demands of the pumping and gravity units at the time of the 
completion of the power plant. Although the ratio of peak pump¬ 
ing demands of each district has changed somewhat from vear to 

V ' i «/ 

year, the average ratios of the annual consumption of| power in 
kilowatt-hours used for pumping purposes on each district has not 
changed materially to date. Regardless of whether of not this 

J/ %j cr 


method of dividing the cost of the power plant was best 


under the 






50 RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


circumstances, the charges as shown above represent the actual in¬ 
vested interest of each district in the power plant and are therefore 
not questioned. 

A> mentioned in the general statement, it became apparent early 
in the history of the project that an opportunity existed for the 
development of commercial power for use during the nonirrigation 
season. Accordingly, provision was made for the delivery of power 
on a small scale to commercial users as early as 1910. and contracts 
for such service were made with the towns of Rupert. Heyburn. and 
Hurley, embraced in the project, in March and April of that year. 
At this time recognition was first given by Reclamation Service 
officials to the sale of commercial power for the benefit of the project 
and for the protection of the Government's interest. The commer¬ 
cial power unit was set up as a bookeeping item in 1915 and as the 
demand for this service grew and profits accumulated, extensions to 
the power system required for such service were paid for solely from 
the surplu- accruing from the sale of commercial energy. 

A few additions and replacements of hydraulic and electrical 
equipment at the power plant have been made during recent years. 
In 19*J5. a larger runner for one of the original power units was 
installed at a cost of $12.^29.59. and in the spring of 19:27. a sixth 
generating unit at a cost of $151,314.03 was provided. A switch 
yard costing $26,400.01. and possibly other features appurtenant to 
the power plant have been provided at different times. All of these 
items, however, have been paid for from revenue received from the 
sale of commercial power and. while these expenditures add appre¬ 
ciably to the value and capital cost of the power plant, the original 
investment is nevertheless left unaffected in so far as the ratio of 
ownership of each district is concerned. 

(c) T nr mission sifstrin .—Since the transmission lines, trans¬ 
formers. and substations, as stated previously, are essential features 
in connection with the operation of the Minidoka power system for 
both irrigation pumping and distribution of commercial power, it 
is necessary to consider these items in the cost of the power system 
as a whole in order that the ratio of ownership of each irrigation 
district may be determined. 

Many if not all of the transmission lines originally constructed 
for pumping purposes on the gravity and pumping division of the 
project have been used, either directly or indirectly, in the distribu¬ 
tion of commercial power. Since this arrangement will doubtless 
continue indefinitely with few possible exceptions as changes in 
transmission equipment may warrant from time to time, the original 
investment costs of such equipment, as contributed by each district. 

should be included with the cost of the power system for 
ST use as a basis of determining the respective ownership and 
profits of each district. Likewise, the transmission lines and 
related features which have been constructed and paid for from 
power profits as a part of the so-called commercial power unit, 
should be considered as a part of the power system of which each 
district should share in ownership in proportion to the interest of 
each in the power system, as finally determined. In other words, 
the transmission lines and substations used jointly for pumping and 
in the distribution of commercial power should be considered as a 
part of the power system. 


RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


51 


From official records, it is shown that the original transmission 
equipment cost $53,282.47, of which $13,930.66 has been charged to 
the Minidoka irrigation district, and $39,351.81 to the Buriley irriga¬ 
tion district. As these charges have been approved andj doubtless 
represent a fair division of the costs chargeable to each district for 
such equipment on the basis of the respective uses as originally con¬ 
templated for each district, there is no reason to question the validity 
and fairness of these charges. These amounts are, therefore, con¬ 
sidered to represent the actual invested interest of each district in 
the transmission equipment which should be included asja part of 
the power system. 

As indicated by the records of the Bureau of Reclamation, several 
of tHe transmission lines used exclusively for commercial power dis¬ 
tribution were constructed and paid for solely from undivided power 
profits. Prior to January 1, 1926. the cost of such lines amounted to 
$137,677.45. Since these lines have been paid for from joint profits, 
they should be considered as jointly owned by the two districts in 
proportion to the total investment of each in the power system. 

In like manner, the 15 substations, which, according to the official 
records, have been installed at a total cost of $140,880.29 as! of March 
31, 1926, have been paid for entirely from commercial power profits, 
and are part of the power system and owned jointly bt the two 
districts in proportion to the investment of each. 

III. RATIO OF OWNERSHIP AND PARTICIPATION IN POWER PROFITS 

In the table below are brought together the figures representing 
the interest of each district in the four items of cost which are 
properly included in the power venture. These figures have been 
discussed in detail above. 


Costs properly chargeable to power venture 


Item 


Dam. 

Camp. 

Power plant 1 . 

Transmission system 1 

Totals. 


1 Exclusive of charges to commercial power unit. 


Minidoka 

irrigation 

district 

Burley irri¬ 
gation 
district 

$215, 644. 88 
3.302.05 
20.033.06 
13.930. CC 

.$144,902. 14 
52,640. 76 
435.283. 44 
39.351. 81 

252.911. 55 

672,178. 15 




SS These figures represent the proportionate ownership of 
the two districts in the total power venture cost of $925,089.70. 
The ratio of ownership is therefore 27.3 per cent for the Minidoka 
irrigation district and 72.7 per cent for the Burley irrigation dis¬ 
trict. Since these ratios represent the extent of actual ownership in 
the power venture, they are consequently a measure of ownership 
in the property paid for out of undivided profits by charges to the 
so-called commercial power unit. They represent also the proper 
ratio of participation in power profits which have been distributed 
in the past and which may be distributed in the future. 
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IV. SUPPLEMENTARY CONSIDERATIONS 

Since the Minidoka irrigation district will have fully discharged 
its obligations to the Government within a few years, the matter 
of its share of ownership in the power venture as above outlined 
and the determination of its property rights in all matters pertaining 
to the irrigation system in which there is a joint interest with the 
Hurley irrigation district should, in the opinion of the committee, be 
expressed on a definite basis of ownership wherever possible. Al¬ 
though maiiv vears mav elapse before the Burlev irrigation district 
will be able to fulfill its obligations to the Government, this matter 
is equally important to this district. Owing to the community in- 
terest on the part of both districts in many of the important features 
of the project as a whole, it will probably never 1><* expedient or 
feasible for each to attempt to operate on a basis wholly independent 
of the other. Therefore, in order to avoid future difficulties or 
complications, the ownership rights of each in all project features 
in which there is a community interest which can not be definitely 
separated, should be clearlv set forth. 

Aside from the joint interest of the two districts in the power 
system, attention i> called to the joint use and ownership of the 
South Side Minidoka Canal which, in addition to providing water 
for the 4^.000 acres in the pumping division of the project, also 
serves gravity water to about “..“>()() acres on the south side of Snake 
River included within the Minidoka irrigation district. It is under¬ 
stood that the Minidoka irrigation district has been charged with 13 
per cent of the* original cost of this canal and that heretofore it 
has contributed toward its maintenance and operation on the same 
percentage basis. Minor enlargements to this canal have already 
been made and further enlargements are being contemplated pri¬ 
marily for the benefit of the pumping division. ' It seems, therefore, 
that attention should be given to the matter for the purpose of de¬ 
fining the rights of each district in the use and ownership of this 
canal in order that maintenance costs may be divided on a basis 
mutually agreeable to each district. The matter of canal losses and 
the relative amount of these losses chargeable to each district should 
perhaps be determined by means of a series of discharge measure¬ 
ments made from time to time by competent engineers. 

Attention is further called to the proposed north side pumping 
unit, comprising an area of about 120.0(H) acres adjacent to the 
Minidoka irrigation district which will probably be developed at 
some future time. Storage capacity for this area has been reserved 
in American Falls Reservoir, and the general investigations, surveys, 
and plans for the construction of this project have beeen made by 
the Bureau of Reclamation clearly with the intention of proceeding 
eventually with the proposed development. 

SO When this development becomes a reality it will of necessity 

make use of some of the constructed features now being jointly 
used by the two existing districts, such as for example the Minidoka 
Dam for u<e in diverting water, and possibly an interest may be 
acquired in the present power system. A joint interest with the 
Minidoka irrigation district in the North Side Canal will also prob¬ 
ably be acquired for use in supplying both tracts with water. This, 
of course, would necessitate enlargement of the canal to provide 
sufficient carrying capacity for both tracts of land. 
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These matters are being pointed out for the purpose of emphasizing 
the importance of clearly defining the interest and ownership of each 
of the present districts in all existing constructed features of the 
Minidoka project in order that controversy in these respects may be 
avoided. If each participant has a definite understanding of its 
property rights or share thereof, there should be little cfhance that 
future difficulties of any material consequence will aifise. It is 
believed, therefore, that by establishing the rights of each participant 
on an equitable basis, the various interests affected can work out their 
problems harmoniously. 

(a) Prior decision as to division of power profits. —At jthe hearing 
on September lfi. it was contended by the Burley irrigation district 
that the decision of the Secretary of the Interior of March 14, 1027, 
allocating power profits to the respective districts in the!proportion 
of Oo.C per cent to the Burley irrigation district and 4.4 iper cent to 
the Minidoka irrigation district, was final and conclusive, not only 
as to the profits then accrued, but also as to future profits and that 
the present Secretary of the Interior is without power t<l alter such 
allocation. Such contention raises a question of law which, under 
the terms of the order of its appointment, the committee is not 
required to consider, nor to express an opinion thereon. I The com¬ 
mittee interprets the Secretary's order to require it to consider, and 
after investigation and hearing, to report its conclusion asjto the ratio 
of ownership and the ratio of participation in power profits without 
regard to prior decision or rulings. It believes that consideration of 
the legal question raised by the Burley irrigation district^ as well as 
other legal questions that mac arise, should be made bv the Secretarv 
of the Interior after opportunity is afforded the districts to discuss 
the matter in more detail, if desired. 

J. H. Rothrock, OJiairman , 

C. G. Paulsen. 

A. AY. Harrington] 

Committee. 

Boise, Idaho, September 22. 1029. 

90 Exhibit D ! 

Department of the Interior 

i 

I 

Washington, D. C. 

Before Hon. Ray Lyman Wilbur. Secretarv of the Interior 

OBJECTION OF THE BURLEY IRRIGATION DISTRICT TO THE REPpRT OF THE 
COMMISSION APPOINTED ON THE 1CTH DAY OF AUGUST. 19ji0, TO CON¬ 
SIDER THE RATIO OF OWNERSHIP OF THE MINIDOKA AND BURLEY IRRI¬ 
GATION DISTRICTS OF THE MINIDOKA IRRIGATION PROJECT AND THE 
RATIO OF PARTK I RATION OF THE TWO DISTRK TS IN TIIE PROCEEDS OF THE 
POWER PROFITS AND TO REPORT THEIR FINDINGS TO THE SECRETARY OF 
THE INTERIOR 

The Burley irrigation district objects to the report of jthe special 
commission appointed on the 10th day of August. 1929. to consider 
the ratio of participation of the two districts in the proceeds of the 
power profits, and to the whole thereof; and further objects to the 
said report or any part thereof, being considered by the Secretary of 
the Interior, and to the Secretarv of the Interior reconsidering the 
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ratio of participation of the Burley and Minidoka irrigation dis¬ 
tricts in the proceeds from the sale of commercial power from the 
power plant at tlie Minidoka Dam. in the counties of Cassia and 
Minidoka. State of Idaho, on the grounds and for the reasons: 


The report of the commission does not take into consideration all 
of the purposes for which the Minidoka Dam was constructed and 
does not apportion the cost of the Minidoka Dam to ail of the pur¬ 
poses for which the same is being used, and is not based on the pur¬ 
poses for which the Minidoka Dam was constructed or has been and 
is now being used, but is based upon a hypothetical premise that is 
not a fa\r or equitable deduction from the facts, because— 

91 A. The report wholly disregards the use or value of the dam 
for storage purposes, when in truth and in fact it was con¬ 
structed for storage purposes, as well as for diversion and power 
purposes, and is now being used for storage as well as diversion and 
power purposes. 

B. That the construction of the dam has produced a reservoir with 
a storage capacity between elevation 423(> and 4245 of 95.180 acre 
feet, with storage is an essential and necessary factor in the water 
supply for the Minidoka project and is used each and every year 
that the Minidoka project requires the use of all of its available 
water supply. 

C. That the following statement of the commission, to wit: ** It is 
not apparent that this storage function of the dam is used as such 
to anv material extent, the level of Lake Walcott i>eing normally 
held to near the top of the Hash boards in order to secure a maximum 
head on the wheels in the power plant." is not based upon the facts 
and is not a fair deduction from the facts: is erroneous and produces 
an erroneous, unfair, and inequitable basis on which the report of 
the commission is based, because— 

(1) The hydrographic charts taken at the Minidoka Dam for 
the last 10 Years conciusivelv show that during at least 5 Years 
of this period practically the entire 95.180-acre feet of stored water 
has been used for irrigation purposes on the Minidoka project. 
Copies of which charts are hereto attached, marked Exhibit **A" and 
made a part of these objections. 

(2) The hydrographic charts submitted herewith as a part of these 
objections do not disclose on their face all the use that is made of 
the dam for storage purposes, for— 

(<r) Lake Walcott is used by the State Deputy Commissioner of 
Reclamation for the purpose of regulating the How of stored water 
to the North and South Side Twin Falls projects, both of which are 
owners of Jackson Lake storage. 

92 (b) Storage for the Minidoka project in Jackson Lake is 
run from Jackson Lake Reservoir to Lake Walcott and drawn 

from Lake Walcott as required. 

(c) In actual practice the stored water belonging to the Minidoka 
project, in Lake Walcott is used for irrigation purposes on the 
Minidoka project, when the actual amount of water in Lake Walcott 
is not being reduced by reason of the accumulation therein of stored 
water from Jackson Lake. 
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D. The dam was originally constructed for storage as well as 
diversion purposes; that that purpose has never been abandoned. 
The value of its use for storage as it is now used, would justify the 
entire cost thereof, because— 

(1) There is stored in Lake Walcott, each year, not less than 
95.180 acre-feet of water for use upon the Minidoka project. 

(2) That storage capacity has a market value and could,j no doubt, 
be sold for not less than $5 per acre-foot. 

(3) That it has an annual rental value of not less than 75 cents 
per acre-foot. 

(4) That the Bureau of Reclamation has at all times! since the 
construction of the Minidoka project conceded the right of the 
Burley and Minidoka irrigation districts to draw all or any portion 
of the water stored in Lake Walcott, whenever the kme was 
required by either or both of said districts for irrigation j purposes. 
The right to the use of the water stored in Lake Walcott for irri¬ 
gation purposes is paramount and superior to its use to maintain a 
maximum head on the wheels of the power plant. 

(5) That if the stored water in Lake Walcott increases; the head 
on the wheels in the power plant, it is not the primary purpose for 

which the storage is created, but is only a byproduct, 
93 and the retention of such increased head can not be Remanded 
by the Burley irrigation district for power purposes if and 
when the stored water is required for use for irrigation purposes. 

(0) The dam is being used for impounding water or retaining im¬ 
pounded water for irrigation purposes for the Minidoka project, dur¬ 
ing all of the time that the report of the commission assumes it is 
being used exclusively for commercial power purposes. 

(7) The Minidoka irrigation district itself would not approve the 
report of the special commission to the extent of surrendering its 
claim to 60.5 per cent of the stored water in Lake Walcott.! 

E. The report of the commission wholly fails to take into consid¬ 
eration that the cost of construction 2,200 feet of the North Side 
Canal was charged as a part of the diversion dam. 

F. The report of the commission fails to give to the Burley irriga¬ 
tion district any credit for the diversion channel which wjas and is 
a necessary accessory to the dam as well as the power plant. 


II 

j 

If the storage value of the dam were to be entirely eliminated and 
its cost allocated on the basis of its use for diversion and power pur¬ 
poses only, then the allocation of the commission of the cost of the 
diversion dam is erroneous, unfair and inequitable, for— 

A. The cost of the dam was charged to the Burley and Minidoka 
districts, on the proportion of 40.2% to the Burley irrigation district, 
and 59.8% to the Minidoka irrigation district. 

B. That the water right of the Minidoka project is divided between 
the Burley and Minidoka irrigation districts on the basis of 33.5% 
to the Burley irrigation district and 60.5% to the Minidoka irriga¬ 
tion district. 

C. If the whole or any portion of the cost of the daip is to be 
apportioned between the two districts on the basis of diversion pur- 


i 
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poses, t^en a fair, equitable and equal apportionment of such 

94 diversion cost could only be on the basis of the water diverted 

%/ 

and could not be on anv other or different basis. 

* 

D. The portion of the cost of the dam charged to diversion pur¬ 
poses could only be apportioned between tile two districts on the 

basis that the water right is divided. It could, therefore, onlv be 

% 

apportioned between the two districts on the basis of 33.5'< to the 
Burley irrigation district and GG.5 % to th*» Minidoka irrigation dis¬ 
trict. While in truth and in fact the apportionment made by the 
commission of the cost of the dam for diversion purposes was and is 
on the basis of 40.2'r to the Burley irrigation district and 59.8'< to 
the Minidoka district. 

E. Under the report of the commission, based on the average di¬ 
version for the.period of the last rive years, it would cost the Burley 
irrigation district the sum of 22i/*> cents per acre-foot more to divert 
its water than it would cost the Minidoka irrigation district, not¬ 
withstanding that a portion of the water diverted for the Minidoka 
irrigation district is diverted in the same canal, through the same 
head gates that the water for the Burley irrigation district is diverted. 

Ill 

If the commission had been desirous of arriving at a fair or equi¬ 
table conclusion, based on it- erroneous and unjustifiable basis, the 
cost of diverting water to the Burley and Minidoka irrigation dis¬ 
tricts by means of the diversion dam or that portion of it that was 
charged to diversion purposes, could only have been on the basis that 
the water right was divided. 


IV 

The factor of time of the use of the Minidoka Dam for power and 
diversion purposes, as found and used by the commission, is erroneous, 
unjust, and inequitable, because— 

95 A. The time that the dam lias been used for diversion pur¬ 

poses by the Burley and Minidoka irrigation districts is not 
.the same. The time that the dam is used bv the Minidoka irrigation 
district f<*r diversion purposes greatly exceeds the time that it is 
used for diversion purposes by the Burley irrigation district. 

B. That during the period of time that is used by the commission 
in its set-up. to wit, from the year 1912 to 1928. both years inclusive, 
the Minidoka irrigation district has used the dam for diversion pur¬ 
poses for an average of 215.3 days each year. 

C. In its report the commission has taken the average length of 
time that the dam has been used bv the Burlev irrigation district 
for diversion purposes for the years 1912 to 1928. both years inclusive, 
and has ignored or failed to take into consideration the length of time 
that the dam has been used bv the Minidoka irrigation district for 

* V. 

diversion purposes. 

D. Under the report and deduction of the commission, the Mini¬ 
doka irrigation district has the use of the dam for diversion purposes, 
without cost, for the period that the same is used by that district, 
in excess of the time that it is used bv the Burlev irrigation district. 
In other words, the Minidoka Dam has no value for diversion pur¬ 
poses excepting during the time that the water is being diverted to 
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the Burley irrigation district, notwithstanding that it }s in fact 
being used by the Minidoka irrigation district for diversoii purposes 
for a much longer period of time. 

E. The set-up as used by the commission, based as it is bn the use 
of the Minidoka Dam for diversion purposes by the Burley irrigation 
district alone, does not correctly reflect the time that the jdam is or 
has been used for diversion purposes by the Burley irrigation district, 
since the sale of commercial power began to show a profit, to wit, 
from the year 1915. because— 

96 (1) The commission has included in their computation, for 

the purpose of determining the time factor, years that were not 
concurrent with the accumulation of profits from the sale of com¬ 
mercial power. 

(2) The commission has included in its calculation the early years 
of the development of the Burley irrigation district. 

(3) The commission has included in its calculation yejirs before 
all the lands of the Burley irrigation district were reduced to a state 
of cultivation, the same being years when the only crops £hat could 
be produced were quickly maturing crops, such as grain: years that 
perennial crops, or crops requiring a longer irrigation season, were 
not being produced on the project. 

(4) The commission has wholly failed to recognize thej fact that 
as the land on the Burley irrigation district was reduced!to a state 
of cultivation, and its fertility increased by use. rotation of jerops. and 
other means, that the length of the irrigation season has increased. 

(5) The set-up of the commission itself shows upon itsj face that 
it is not a fair, just, or equitable deduction, because— 

(a) Each of the last five years used by the commission iij its set-up 
exceeded the length of the average irrigation season of the Burley 
irrigation district as found, determined, and accepted by] tin* com¬ 
mission. 

(b) That the table or set-up used by the commission shjows on its 
face that the dam has been used for diversion purposes by the Burley 
irrigation district, for a longer period than was fixed and determined 
by the commission, every year since the commercial power unit began 
to show a profit, excepting the years 1917. 1922. and 1923L 


That the report of the commission wholly fails to take iilto consid¬ 
eration the property rights of the Burley irrigation district acquired 
bv the contractual relation between the water users of the Burley 
irrigation district and the United States Reclamation Service, under 
and by virtue of which the Burley irrigation district acquired 95.6 
per cent interest in and to the power plant of the Minidoka project. 


The report of the commission wholly fails to take into jeonsidera- 
tion the property rights that have been acquired by the Blurlev irri¬ 
gation district bv and through the decisions of the former Secretaries 
of the Interior, under and by virtue of the act of Congress iof Decem¬ 
ber 5, 1924, commonly known as the fact finder's bill, and j the act of 
Congress commonly known as the 1927 appropriation bill.: 
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VII 

The report of the commission is not a full or complete report and 
does not consider the ratio of ownership of the Minidoka irrigation 
district and the Burley irrigation district in the Minidoka irrigation 
project, which was a part of its duties as specified in Order No. 373. 

VIII 

The failure of the commission to consider the ratio of ownership by 
the Minidoka and Burley irrigation districts in the Minidoka project 
was and is prejudicial to the rights and interests of the Burley irri¬ 
gation district, because— 

V 

A. If a new or different allocation of costs of the joint features of 
the Minodoka project is to be made between the Burley irrigation 
district and the Minidoka irrigation district, the Burlev irrigation 

district contends that a just, equitable, or fair allocation could 
93 only be made on a reconsideration of all of the elements that 

were considered bv the board of review: that anv consider- 

* • 

at ion or allocation of only a portion of those elements or factors 
could only produce a result inequitable, illogical, erroneous, and not 
fundamental. 

B. If a new or different allocation or arrangement is to be made, 
the Burley irrigation district demands that it cover all the features 
of the Minidoka project that are common to both the Burley and 
Minidoka irrigation districts, and a reduction of the contractual 
indebtedness to conform to such new set-up. distribution, or alloca¬ 
tion. 

C. That a new division of trie original water supply of the Mini¬ 
doka project, including both natural flow and storage water, be 
made: that the water be divided on an acreage basis and not on 
the basis that the same was divided by the board of review. That 
the Burley irrigation district be awarded 40.8 per cent of the project 
water supply and not 33.5 per cent of the water supply, as deter¬ 
mined bv the board of review. 


That the statement by the commission that the diversion capacity 
of the North Side Canal is about 1.450 second-feet is not correct. 
That for the last several years the Minidoka irrigation district has 
diverted through the North Side Canal and the normal maximum 
diversion of the North Side Canal is 1.000 cubic feet or over. 

These objections will be supported by a brief hereafter to be filed 
in accordance with the letter of the honorable Secretary* of the 
Interior under date of October 12. 1929. 

Dated this 5th day of November, 1929. 

Respectfullv submitted, 

(Signed) S. T. Lowe, 

Attorney for Burley Irrigation 
District, residing at Burley , Idaho. 

Service of a copy of the above and foregoing objections is hereby 
accepted this 5th day of November, 1929. 

Minidoka Irrigation District, 
By (Signed) W. C. Trathen, Secretary. 
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109 Exhibit E 

Department of the Interior 
Washington. I). C. 

Before Honorable Ray Lyman Wilbur. Secretary of the Interior 


Brief of Burley Irrigation District 


STATEMENT OF THE CASE 


On the 16th (lav of August. 19*29. by order No. 373. a committee 

ft/ <L ft 

consisting of J. H. Rothrock. attorney, office of solicitor, chairman, 

• / 

C. G. Paulson, district engineer. Geological Survey. Boise. Idaho, 
and A. W. Harrington, district engineer. Geological Survey. Albany, 
X. V.. was appointed to consider the ratio of ownership by the Mini¬ 
doka and Burlev irrigation districts in the Minidoka irrigation 

• % c. 

project and tiie ratio of participation of the two districts in the pro¬ 
ceeds of the power profits. 

The committee purported to make an investigation of the records 
and files pertaining to the Minidoka project, and on the 10th day of 
September. 1929. held a public hearing at Burley. Idaho. Thereafter, 
to wit. on or about the 27th day of September. 1929. the committee 
submitted to Honorable Rav Lvman Wilbur. Secretary of the In- 
terior. its report, copy of which report was by the Secretary of the 
Interior forwarded to the Burley irrigation district, and time given 
in which to prepare and file objections thereto and a brief in support 
of such objections. 

110 The Burley irrigation district prepared, filed, and submitted 
its objections to the report and hereby submit its brief in sup¬ 
port of its objections. 

ARGUMENT 


A careful consideration of the committee's report 
is not based upon the facts, is not a fair deduction 
and is not such a report as should receive any con> 
hands of the honorable Secretary. 

ft 


disch )>es that it 
from the facts, 
ideration at the 


Elimination of storage feature 


In order to ^arrive at its conclusion and justify the basis for its 
report, the committee considered the diversion dam as a part of the 
power plant, and excluded from its consideration the use of the dam 
for storage purposes. 

In the third paragraph, on page two of the report, is the following 
statement: 

“It is not apparent that this storage function of the dam is used 
as such to anv material extent, the level of Lake Walcott being nor- 

ft ft ■ 

mally held to near the top of the flash boards in order to secure a 
maximum head on the wheels in the power plant.** 
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Tliat this is not a correct statement of the facts is disclosed by the 
hydrographic charts attached to and made a part of the objections. 

Since the receipt of the committee’s report. Mr. Hugh L. Crawford, 
local engineer, employed by the Burley irrigation district!, has pre¬ 
pared a statement from all the available records, showing the 
111 annual use of water stored in Lake Walcott for irrigation pur¬ 
poses during the years from 1919 to 1928. both inclusive. From 
the annual reports on Water Distribution and Hydrometri<b Work of 
Water District No. 3(3 of the State of Idaho, prepared under; the direc¬ 
tion of the Department of Reclamation of the State of Ida}io, he has 
worked out the following table: 


Year 

Storage 

used 

from 

Lake 

Walcott 

1 

1 

Plate reference 

Year 

Storage 

used 

from 

Lake 

Walcott 

] 

Pljate reference 

l 

i 

i 

! 

1919 . 

1920 . 

Acre-feet 
112.269 
26.152 

Plate X. 

*• XI. 

1924. . 

1925. 

Acre-feet 
85.509 
16.242 

Plate XIV. 

“j XIII. 

1921 . . ... 

33.695 

“ X. 

1926 .. 

81,228 

“i X. 

1922. 

131.916 

I 

*• XI. 

•• X. 

1927. 

9.940 

“ | VIII. LX. 

1923. 

101.365 

192$ _ 

1.327 

“ VII. VIII. 


II 


This table reflects in figures the approximate annual use of Lake 
Walcott for storage purpose, and is a reflection of only o'ne of the 
many glaring inaccuracies of the committee's report. 

On August 3. 1914. a board of engineers, consisting of Fj E. Wev- 
mouth and A. J. Wiley, pursuant to a letter from the actjing chief 
engineer, under date of June f>. 1914. for the purposes specified in 


the local 
basis for 
! board of 


Circular Letter No. 27*. 1914. made a report to be used by 
board of cost review, ami which report became and was tin 
the report of the local board of cost review, wherein the 
engineers said : 

112 “ 14. Feature No. 2 . daw. spillway, a ad reseredur .—This 

feature, excepting item * 1).* has been divided between the two 
irrigation units in proportion to their acreage. Item *bi’ raising 
spillway, is an expenditure that was made for the purpose|of creat¬ 
ing storage, and it has been divided in proportion to tljie stored 
water used, as measured by the respective diversion capacities pro¬ 
vided for the two units. The reasons for this division are! given in 
the discussion of the feature * Snake River storage.' " 

Paragraph 43 of the same report, under feature 14, Snajke River 
storage, provides: 

**An argument may be made in favor of division of costs of stor¬ 
age on the basis of acreage. We believe, however, that thi$ basis is 
not equitable and that proportionate amounts diverted should con¬ 
trol as far as practicable the division of costs of all storage items, 
in view of the following considerations. The pumping unit has a 
higher construction cost and a higher operation and maintenance 
cost than the gravity unit. On the other hand, it has a much higher 
duty of water. The amount of stored water required by the pumping 
unit is consequently less, and it would seem that it should have the 
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benefit of its lesser need for storage. A practical difficulty in divid¬ 
ing the cost in proportion to the use of stored water comes from the 
fact that the duty of water will not be established on the tracts for 
several vears to come. This difficultv can be overcome bv using the 
best basis obtainable at this time, which would be to assume the 
ultimate duty as fixed by the present canal capacities at the points of 
diversion. 


The safe capacity <*f the n<>rtli-si<Ie canal is_ 

The capacity of the south-si<ie canal for gravity lands is_ 


1. 420 sec.-ft. 
1S5 ** ** 


Total capacity for gravity unit 
Capacity for south-side pumping unit 


1.605 

811 


M 


“The gravity unit would thus l>e charged with 6G.5 per cent of the 
cost of storage and the south-side pumping unit with 33.5 per cent. 

** 44. Comparison, as to item * b * of feature *2. of the results of the 
principle of division of cost herein recommended and that based on 
acreage is shown in the following table. 


113 


J{asi.<t of division 



Water u<e 

A:- 

reage 

Gravitv unit...... 

! ; 

$ 19 , 740.27 
:« •<'< 9 . 947.37 

59. l^ c 

40. yc- 

$17. 54S. 94 

S. S. pumping unn... 

12. 144. 70 



100 . o r ; 29.oy3.04 | 

l 1 

100 0 c c 



**45. The division of storage cost in connection with storage at 
Minidoka Dam was discussed in paragraph 14. The same princi¬ 
ples adopted in that case should apply here, namely, a division of 
cost on the basis of water used as estimated by relative capacity of 
canals at river diversion point, or GG.5% to the gravity unit and 
33.5% to the south-side pumping unit. As something may be said 
here also in favor of a division on an acreage basis, both divisions 
are shown in the following table. 


Basis of division 



Water u*e 

Acreage 

Gravity unit..... 

S pumping ui.it 

.y; 

.v- 

$291.085. SO 
14*'.. 939. 40 

| 

59. l<~ f 
40.9‘U 

$259.227.53 

179.39# .73 


10u. U^j 

43$. 025. 20 j 

100. O^j 

•13$. 625.26" 


The local board of cost review accepted the report of the board 
of engineers on this particular feature, and on September, 1915. the 
report of the local board of cost review was approved by the central 
board of cost review, consisting of Elwood Mead, chairman. Win. L. 
Marshall, and I. D. O'Donnell, wherein the central board of cost 
review, pertaining to the Minidoka project, said: 

** The findings of the local board of cost review on the Minidoka 
south-side project are approved. We fix the total construction cost 
to be returned at $2.7S5.307.00. We concur in the recommendation 
















i 
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of the local board of cost review that there be no elimination of 
the Washington office expenses, because the amount is ! so small, 
being only about sixteen cents an acre or less than one cent an acre 
a year during the period of repayment. 

“We concur in the finding of the local board of cost rjeview fix¬ 
ing the total area of the south-side pumping unit at 49,p00 acres, 
payments on which are to be as follows: 


30.660 acres at_J._$56.45 

18.340* acres deeded and State land at_1_ 57. 50 


114 “ Respectfully submitted, 

“ Elwood Mead. Chairman. 

“ Wm. L. Marshall! 
u I. I). O'Doxxell.”! 

From the quotations of the reports above given, and i from all 
records of the Minidoka project, it will be seen that the cost of the 
diversion dam was arrived at by charging the dam and spillway to 
the respective divisions on an acreage basis, to wit. p9.2% to 
the gravity division and 40.8% to the south-side jpumping 
division: that the spillway was raised expressly for storage jpurposes, 
and the cost of raising the spillway was charged to the respective 
divisions on the basis of the diversion of water, to wit 60.;}% to the 
gravity division and 33.5% to the south-side pumping division. 

Notwithstanding these facts, the report of the committee contains 
the following statement: 

“ The original cost of the dam, $076,575.37 was allocated between 
the two districts on the basis of $404,062.93. or 59.8% to the 
Minidoka district and $271,912.44. or 40.2%, to the Buirley dis¬ 
trict, these figures having been determined by the proportion of 
project land within each district. The areas given in the general 
statement, above, of 71,000 acres for the gravity unit arid 48.000 
acres for the pumping unit are. respectively, 59.7% arid 40.3% 
of the total project acreage, thus checking the above cost 
proportions closely. It is recognized that these cost figures have 
been accepted as correct for many years, and it is believed |hat they 
should be accepted without question.” 

In order for the committee to arrive at the approximate per¬ 
centages stated in the above quotation, it was necessary for it to 
misstate the area of the pumping unit. The cost of the dam and 
spillway was apportioned on the basis of an arojji in the 

115 pumping unit of 49.000 acres, and not 48.000 as statejd by the 
committee. 

The basis of the division of the cost of the dam as stated by the 
committee is not a correct basis, and shows that the committee 
either failed to comprehend the task which they had undertaken or 
was willing to arrive at any desired conclusion, without Adhering 
closely to the facts. The viciousness in the conclusion of the com¬ 
mittee is not exemplified by the change in the percentages, bit by the 
effort of the committee to disregard the storage feature of jthe dam 
and thereby set up and assume a false basis for the distribution of 
the cost of the diversion dam. 


• Increased price because laterals are carried to each forty.acre tract. 
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The committee no doubt would have experienced some difficulty in 
its report in conceding, as was the fact, that the spillway was raised 
for storage purposes, and at the same time, and in the same report, 
contend that “ it is not apparent that the storage function of the 
dam is used as such to any material extent.’* 

The construction of the Minidoka Dam has produced a reservoir 
with a storage capacity, between elevations 4.230 and 4.245. of 
95.1 MO acre-feet. Prior to the report of the committee, all boards, 
the original surveys and estimates for the Minidoka project, con¬ 
ceded that the water stored or to be stored in Lake Walcott was a 
necessary, integral part of the water supply of the Minidoka pro¬ 
ject. It has been continually used for irrigation purposes on the 
Minidoka project. 

The hydrographic charts, taken at the Minidoka Dam. for 
110 the last ten years, show that during the last five years of this 
period practically the entire 95.ISO acre-feet of stored water 
has been used for irrigation purposes. 

In order to increase the efficiency and decrease the transmission 
losses as much as possible, the Bureau of Reclamation has seen fit 
to release stored water from Jackson Lake Reservoir in larger quan¬ 
tities than the daily use on the Minidoka project. This excess has 
been held and retained in Lake Walcott and distributed as the de¬ 
mands. limited by the diversion capacity, required. The result of 
such practice has been to retain in Lake Walcott more water than 
would have been retained had the released storage from Jackson 
Lake been only sufficient to supply the daily demands. The hydro- 
graphic charts, therefore, submitted do not accurately or correctly 
reflect the extent of the use that has been made of the waters stored 
in Lake Walcott for irrigation purposes. 

The storage capacity of Lake Walcott is known and definitely 
determined. There is a fairlv definite market value for storage in 
the vicinity of Luke Walcott. Storage has been sold outright and 
also leased from year to year. The fair market value per acre-foot 
of storage in Lake Walcott is not less than $5.00. The fair rental 
value of an acre-foot of storage in Lake Walcott, per annum, is not 
less than 75 cents. 

The Minidoka Dam. for storage purposes above elevation 
117 4.2 30. had produced a potential value of not less than $475.- 

900.00. Its potential annual rental value for storage purposes 
is not less than $71,385.00. 

The power plant can be operated at an efficiency of seventy per 
cent (70',' ) of its full capacity at an elevation of 4.236. Below this 
point no storage is computed. These figures conclusively prove that 
the statement of the committee that ** It is not apparent that this 
storage function of the dam is used as such to any material extent *’ 
is not justified, either (1) by the actual use of Lake Walcott for 
storage purposes or (2) from a monetary standpoint. 

The further statement of the committee that “the level of Lake 
Walcott is normally held to near the top of the flash boards in order 
to secure the maximum head on the wheels in the power plant.'* is 
not a fair deduction from the facts. As heretofore pointed out. 
Lake Walcott during the irrigation season is Used for the distribu¬ 
tion of water stored in Jackson Lake. 



RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


69 


While the use of Lake Walcott as such distributing basis does in 
fact, during a portion of the irrigation season, maintain a ‘{maximum 
head on the wheels of the power plant, that is only the natural and 
unavoidable result of such use. and does not justify the 'deduction 
that the reservoir is primarily used for maintaining a ■maximum 
head. 

If the deduction of the committee were justified, tlicnj it would 
logically follow that the water stored in Lake Walcptt would 
11S be used primarily for power purposes, and could not be used 
for irrigation, if and when required to maintain a maximum 
head on the wheels of the power plant. 

Continuously since the construction of the Minidoka Darn and the 
use of water for irrigation purposes upon the Minidoka project the 
right to the use of the storage in Lake Walcott for irrigation pur¬ 
poses has universally been conceded to both the Burley rind Mini¬ 
doka irrigation districts. Never has either district been denied the 
right to use. for irrigation purposes, all or any portion of jthe water 
stored in Lake Walcott. This riirht has been universallv! conceded 
without any regard to the requirements of the power plant. 

In the year 1924 stored water was drawn from Lake Walcptt Reser¬ 
voir until the elevation was reduced to 4.235.75. which showed a minus 
of 2.250 acre-feet of storage. In other words, water that was being 
held in Lake Walcott Reservoir below the point above whiejh storage 
is computed was used for irrigation purposes, during the time that 
power was being used to pump water for the Burley irrigation dis¬ 
trict. The water is stored in Lake Walcott for irrigation purposes, 
not for power purposes. It is used for irrigation purposes. The 
only reason that the head on the wheels of the power plant is in¬ 
creased thereby is because it is the natural and unavoidable! result. 

The extent or periods of such increased head is dependent 
119 upon and subservient to the demands for the use of the water 
for irrigation. No facts can be found, no evidence produced 
to justify or support the statement of the committee that "jthe level 
of Lake Walcott being normally held to near the top of jthe flash 
boards in order to secure a maximum head on the wheels in the power 
plant." 

The report of the committee reverses the decisions of all former 
boards as to the allocation of the cost of the dam. without addi¬ 
tional facts or apparent justification 

Prior to the report of the committee, no part of the diversion dam 
had been charged to the power plant. As sugge>ted above, the diver¬ 
sion dam and spillway was charged to the gravity and pumping divi¬ 
sions. or the Minidoka and Burley irrigation districts, on. an acre¬ 
age basis—59.2% to the Minidoka irrigation district and 40 . 8 % to 
the Burley irrigation district. The cost of raising the spillway was 
charged to the two divisions in the proportion to the storied water 
used, as measured by the respective diversion capacities provided for 
the two units —66.5% to the Minidoka irrigation district and 33.5% 
to the Burley irrigation district. 

By the report of the committee, the cost of the dam is charged to 
diversion and power purposes and no part is charged to; storage. 
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The allocation of the cost of the dam between the two districts was 
considered by a board of engineers, composed of F. E. Wey- 
120 mouth and A. J. Wiley, in 1014. At the time of such consid¬ 
eration tall of the members of the board were thoroughly 
familiar with all of the details of the construction of all of the 
features of the Minidoka project, and in their report they said: 

4i In estimating the cost of the power plant no part of the dam or 
of the original diversion channel was charged to the power plant. 
The dam was primarily built for diversion purposes. It has created 
power possibilities of value, and the privileges of utilizing them 
should l>e divided between the two units in proportion to the part of 
the cost of the dam charged to each unit. See paragraph 14. 

** The south-side pumping unit has developed its portion of these 
power privileges to a large extent, the gravity unit to a small extern, 
and each unit has an interest in the part of the privileges still unde¬ 
veloped; the interest of the south-side pumping unit is small, and 
that of the gravity unit is large. 

“The power development so far as made by each unit, and utiliz¬ 
ing power privileges within the limits owned by each, should not 
be charged with any part of the cost of the dam. where no increased 
cost has resulted bv reason of such use. 


** 2(5. The plans of the diversion channel and of the masonry wall, 
with the sluice gates with which it was closed, were made with a view 
to future power development, but as the diversion channel and its 
closure were a necessary part of the construction of the dam. and as 
no extra cost was involved in adopting a design for these features 
that was suitable for future power developments, there is no reason 
whv thev. anv more than anv other part of the cost of the dam. 
should be charged to the power plant.*’ 

This reasoning was approved by the local board of cost review 
excepting that a portion of the diversion channel was charged to the 
power plant. On September 27. 1915. the central board of cost 
review, consisting of the present Commissioner of Reclamation, 
El wood Mead, as chairman. Win. L. Marshall, and I. D. O'Donnell, 
approved the report of the local board of cost review. 

The detailed set-up of construction costs of the features of the 
Minidoka project, as prepared by the board of engineers, was 
121 substantially approved by the local board of cost review and 
the central board of cost review. It became and was the basis 
for the public notice of November 3. 1915: the basis for the con¬ 
tractual relationship that now exists between the United States, the 
owners of land within the Hurley irrigation district and the Burley 
irrigation district. It can not now be changed, modified, or rescinded 
without the consent of all the contracting parties. The owners of 
land within the Burley irrigation district, or the Burley irrigation 
district, do not consent to any rescission, change, modification, or 
attempted shifting of the features, as originally charged. 

The set-up. determined as above specified, has since been sub¬ 
stantially carried upon the books of the Bureau of Reclamation. 

If the reasoning was correct then, it is correct now. and, if it were 
legally possible, should not be overturned by the report of a com¬ 
mittee. composed of engineers, wholly unacquainted with the con¬ 
ditions and details of the construction of the Minidoka project, and 
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whose standing and ability is in no wise comparable with that of 
the engineers composing the former boards. 

The report of the committee does not fairly or equitably apportion 

the cost of the dam 

If the storage value of the Minidoka Dam were to |je entirely 
eliminated and its cost allocated on the basis of its use fojt* diversion 
and power purposes only, it would seem that the committee would 
have seen to it that an equal allocation of the cost of the dam 

122 was made between the two districts on the basis ii sought to 
create. In other words, if the committee were endeavoring 

to upset the former basis of allocating the cost of the diversion dam 
and to substitute a new allocation or basis, it should have seen to 
it that the application of the principle which it sought! to invoke 
would have produced an equal and equitable allocation of the cost 
of the dam between the two districts. 

The value of the dam to divert water to the Burley! irrigation 
district should not exceed the value for diversion purposes to the 
Minidoka district. The cost of diverting an acre-foot of >|vater from 
tiie channel of Snake Kiver for use upon the lands included within 
the Burlev irrigation district should not exceed the cost! of divert- 
ing an acre-foot of water from the channel of Snake Kiyer for use 
upon the lands included within the Minidoka irrigation district, 
when both diversions are made by the same dam. 

As heretofore pointed out, the cost of the diversion damj was origi¬ 
nally charged to the two divisions on the basis of 40.8% to jthe Burley 
irrigation district and 09.2% to the Minidoka irrigation district. 
Of the total amount of water diverted at the Minidoka Dam, the 
Burley district receives *33.0% and the Minidoka district receives 
00.5%. If the whole, or any part, of the cost of the (lain is to be 
charged on the basis of its use for diversion purposes, then the por¬ 
tion that is charged to diversion purposes should be apportioned 
equally between the two districts. As a diversion dam, the Minidoka 
Dam has value onlv to the extent of the water diverted. The 

123 Burley irrigation district should not be required toj pay more 
for diversion of the water from the channel of Snake Kiver 

to the lands included within the Burley irrigation districjt than the 
Minidoka irrigation district. 

Under the report of the committee, based upon the avexiage diver¬ 
sion for a period of at least live years, it would cost tjlie Burley 
irrigation district the sum of 22%> cents more per acre-foot to divert 
its water from the channel of Snake Kiver by gravity thaii it would 
cost the Minidoka irrigation district, notwithstanding that a portion 
of the water diverted for the Minidoka irrigation district is diverted 
through the same canal and through the same head gatep that the 
water for the Burlev irrigation district is diverted. 

* 4 i 

If the report of the committee were to be adopted, it Could only 
be adopted by a reallocation of the entire cost of the diversion dam 
and spillway, not including the cost of raising the spillway. This 
entire cost should be figured on a basis of 33.5% to tjie Burley 
irrigation district and 60.5% to the Minidoka irrigation district. 
The Burley district must, of necessity, receive credit on the indebted- 
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ness due from the Burley irrigation district to the United States 
Government for that portion of the dam heretofore, under the 
principle adopted by the committee, unjustly and inequitably 
charged to the Burlev irrigation district. The Minidoka irrigation 
district must of necessity absorb, as a part of the cost of the 
124 irrigation system of the Minidoka district, the difference 
between 33 . 5 % of the entire cost of the dam and 40.S%. 

The factor of time adopted by the committee is erroneous, unjust. 

and inequitable 

In order to arrive at the factor of time, the committee has set 
forth in its report a table of the length of the irrigation season in 
years from 1912 to 1928. both inclusive. This table does not dis¬ 
close upon its face whether or not it was intended to reflect tlie 
length of the irrigation season in days on the entire Minidoka proj¬ 
ect. the Minidoka irrigation district, the Burlev irrigation district. 

f % » 

only, or the mean time of both districts. The report of the com¬ 
mittee does not disclose whether or not there is a difference in the 
length of the irrigation season on the Minidoka project, between the 
Burley and Minidoka irrigation districts. The report, therefore, on 
its face is entirelv misleading, if it were accurate. Unfortunatelv. 
however, the table is not accurate, if applied solely to the Burley 
irrigation district. 

An accurate table of the length of the irrigation season on the 
Burlev and Minidoka irrigation districts for the vears 1912 and 
1928. both inclusive, prepared by Hugh C rawford, local engineer of 
the Burlev irrigation district from all available records, is as 

% V- 

follows: 


125 Burley irrigation district Minidoka irrigation district 


i 


Year 

' 

Started 

Kn !< 

-I 

Length of 
irrigation 
season 

Year 

Started 

Ended 

Length of 
irrigation 
season 





Dtji* 

1 



Days 

1012. 

M:iv 12 

Oct. 

13 

150 

1 1912. 

Apr. 1 

Oct. 15 

197 


Mav 6 

Oct. 

17 

104 

1913. 

Apr. • 

Oct. 15 

191 

1914. 

Apr. 30 

Oft. 

1 

154 

1914. 

Apr. 1 

Oct. 10 

198 

1915 

Apr. H) 

< >vt. 

10 

1X3 

1**15 . 

Apr. 1 

Oct. 15 

197 

1010. 

A pr. 2! 

Oet. 

10 

172 

191»>. . 

Apr. 4 

Oct. 7 

186 

1*417 

M a Vi 1> 

Oct. 

20 

155 

1 1917 

Apr. 25 

Oct. 9 

107 

101S. 

Apr., 20 

Oct. 

20 

1st 

191X. 

Mar. 29 

Nov. 23 

204 

191*4.. 

Apr. 2 s ) 

Oct. 

13 

1«8 

191** 

A j >r. 1 

Oct. 10 

192 

1920. 

Mar. 31 

Oct. 

14 

197 

1**20. 

Mar. 19 

Oct. 3 

198 

1921.. 

Apr. 27 

Oct. 

15 

171 

1921. . 

Mar. 19 

Oct. 11 

200 

1922 

Mav 0 

Oct. 

15 

102 

.‘<22 

Ai>r. 3 

Oct. IS 

198 

1923. 

Apr. 30 

Oct. 

13 

16$ ■ 

1923. 

Mar. 21 

Oct. 24 

214 

1924 

Apr. 10 

Sept. 

23 

1 *’>*< 

1924 

Apr. 1 

Dec. io 

241 

192*> 

A i>r. 1 

Oct. 


1X«» 

1925. 

Ai>r. 13 

Dec. 12 

275 

192*! 

\nr. .> 

Nov. 

15 

1st 

192*; . 

Mar. 17 

Dec. 13 

2*4 

1927. 

Apr. 19 

Nov. 

o 

]»*•> 

1927. 

Mar. 17 

1 >cc. 9 

2*7 

192S 

Apr. 23 

■ 

< >ct. 

20 

lsl 

192> 

Mar. 30 

Dec. 10 

205 




2.946 



3.660 

Mean of 17 years.. 


_ 173.3. 

or 47.4s' ( 

Mean of 17 years.. 


. 215. 

3. or 59.0^c 


A careful studv of these tables will disclose that the irrigation 

4k t 

season on the Burley irrigation district has increased with the culti¬ 
vated area and fertility of the soil. This increase is due primarily 
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to the increased fertility of the soil, permitting the growing and pro¬ 
duction of later maturing crops. If a table were sought tjhat would 
reflect the correct length of time of the irrigation season on either 
the Burlev or Minidoka irrigation districts, or the mean 6f both, it 
should be confined to the last live Years and not include: the early 
years when all of the land was not under cultivation and! when the 
fertility of such land that was under cultivation had not {been suffi¬ 
ciently increased to produce thereon the later maturing crops. 
12G As a basis for their recommendation of a change in the 
allocation of the power profits only, the committee hjis selected 
allocation of the power profits, only, the committee has selected 
venture.** By this selection it has held for naught all fornjier alloca¬ 
tions and violated contractual property rights. It has included, as 


been paid 
have been 


a part of the power plant, the diversion dam. which has 
for. or for the payment of which contractual obligations 
entered into, on the basis of its use for diversion and storage pur¬ 
poses. It did not attempt to reallocate the cost of the features of 
the Minidoka project: it has only attempted to arrive at some basis 
for its recommendation of a change in the division of profits from 
the sale of electrical power. 

These four items and the manner in which their cost is at present 
allocated on the books of the Bureau of Reclamation are shown in 
the following table: 

Table I 


, 

Item 

■ 

Total cost 

Charged to Minidoka 
irr. dist. 

Chained to Burley 
irr. dist. 

1 

Amount 

Cf 

,0 

I 

Ambunt 

i 


Dam 


$404.662.93 
3. 302.05 
30. 033.96 
13.930.66 

59.8 
5.9 
4.4 
26. 1 

$271,912.44 
52.1640. 76 
435,1283. 44 
39,1351.81 

! 

m 

Camp. 

Power plant. 

Transmission lines. 

. 

55. 942. SI 
455. 317. 40 
. r >3. 2S2. 47 


The committee accepts the allocation of costs as above set out on 
the last three items. On the dam. the first item, it does pot accept 
the above allocation, but attempts to reach a different allocation of 
this item on a time basis. 

127 It wholly disregards the time that the dam is {used as a 
diversion feature bv the Minidoka district. It wholly disre- 
gards the use of the dam for storage purposes during the period that 
it has designated that it is being used for power purposes. If evi¬ 
dently attempts to prepare a table of use for irrigation purposes by 
the Burlev irrigation district, on page 5 of its report, for! the years 
from 1012 to 1028. both inclusive, which is not correct. Its average 
of the time that the Burley irrigation district has used wafer for the 
seventeen-year period is 170.5 (lays, or 40.71// of the tinnj. It then 
makes the further assumption that the remaining 53.20 % of time 
should be charged to power production only. It wholly disregards 
the fact that during a portion of this period of time the da pi is being 
used for the diversion of water to the Minidoka irrigation district. 
It proceeds to set up a hypothetical ratio of ownership aijid partici- 
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pation of power profits by applying the factor of 53.29% to tile cost 
of the dam, as already allocated by the Bureau of Reclamation, and 
substitutes the result in Table I to produce Table 2. as shown below: 


Table, II .—Costs property elmryeable to power venture 


Item 

Minidoka 
irr. dist. 

Burley irr. 
dist. 

Power plant*... 

Transmission system*. 

Totals... 

$215. 644. Ss 
3. 302.05 
2t>. 033. 96 
13.930.66 

$144,902. 14 
53.640. 76 
534. 2S3. 44 
39. 351. SI 

2*2.911.55 

672.17S. 15 


* Exclusive of charges to ‘•Commercial power unit.” 


12S From the above table it finds $925,089.70 to be the total cost 
of the power venture, and determines the ratio of ownership 
in the power venture to be the Minidoka irrigation district 27.3% 
and the Burlev irrigation district 72.7';. 

Without accepting the propriety of the inclusion of items one. two, 
and four in the above table, and accepting the committee’s own 
hypothesis, an effort will be made to show the fallaciousness of the 
above set-up. as follows: 

1. Bv using the correct average time of use of the Burlev irriga- 
tion district for the years adopted by the committee. 

2. By using the time of the mean use of both districts in the prepa¬ 
ration of a similar table. 

3. Bv using the time of mean use of the Minidoka irrigation dis- 
trict in a similar table for the years accepted by the committee. 

4. Bv using the time of mean use of both districts for the last five 
years as more truly, accurately, and correctly representing the actual 
working conditions on the Minidoka project, in a similar table. 

5. By using the time of mean use of the Minidoka irrigation dis¬ 
trict. in a similar table for the last five years, as more truly repre¬ 
sentative of the maximum use of the Minidoka Dam for diversion 
purposes. 

A studv of the tables hereinbefore set forth of the annual length 
of the irrigation season of the Burley irrigation district will 
129 disclose that the mean annual length of the irrigation season on 
the Burley irrigation district is 173.3 days, or 47.48% of the 
yearly time, and not 48.71'; as determined by the committee. 

Applying 52.52% . or the complement of this percentage on the 
plan conceived by the committee, we have Table A. 


Tabix A.— Costs property efiary cable to power venture 


Item 


Dam. 

Camp. 

Power plant*.. 

Transmission system* 

Total. 


i 

Minidoka 
irr. dist. 

Burley irr. 
dist. 

$212.52S. 97 

$142. SOS. 41 

3. 302. 05 

52.640. 76 

20.033.96 

435. 2S3.44 

13,930.66 

39. 351.81 

249.795. 64 

670,0S4.42 


Exclusive of charges to “Commercia lpower unit.” 
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Assuming, without conceding, that the figures represent the pro¬ 
portionate ownership of the two districts in the total cbst of the 
power venture of $919,880.00. the ratio of ownership of the Minidoka 
district would he 27.2% and the Burley irrigation district. 72.8%. 

As shown by the tables hereinbefore set forth, the average length 
of the irrigation season of the Minidoka irrigation district for the 
years 1912 to 192S. both inclusive, is 215.3 days. The average of this, 
with the 173.3 davs irrigation season of the Burlev irrigation district, 
as shown above, gives the project mean irrigation year 194.3 days, or 
53%% of the year. Applying 46.77%, or the complement of 
tliis percentage on the plan conceived bv the committed, we have 
Table B. 


130 Table P ».—Costs properly chnryenblc to power venture 


Item 

Minidoka 
irr. dist. 

l, 

Burley 
irr. dist. 

Dam. 

Camp. 

Power plant *. 

Transmission system *. 

Totals. 

$189.260.8. 
3.302. 0, 
20.033.9( 
13,030. & 

[> ! 
5 

? 

$127.173.45 
52. 640. 76 
435,283. 44 
39,351.81 

226.527. 51 

| 


654.449.46 

• Exclusive of charges to “Commercial power unit.” 

If the figures represent the proportionate ownership <j 

)f the two 


districts in the total cost of the power venture, of $880,976.98, the 
ratio of ownership would be Minidoka irrigation district 25.7% 
and the Burley irrigation district 74.3%. 

As above pointed out. the average length of the irrigation season 
of the Minidoka irrigation district for the years 1912 to 11928, both 
inclusive, is 215.3 days, or 58.99% of the year. Applying 41.01%, 
or the complement of this percentage on the plan conceived by the 
committee, we have Table C. 


Table C .—Costs properly eharyeable to power venture 


Item 

Minidoka! 

Burley 

irr. dist, j 

j 

irr. dist. 

Dam. 

$165.952. 2t 

$111,511.29 

Camp. 

3.302. 05 

52. 640. 76 

Power plant *. 

20 .033.96 

435, 283. 44 

Transmission system *. 1 

13.930. 6<j» 

39.351.81 

Totals. 

203. 218.94 

638.787.30 



• Exclusive of charges to ••Commercial power unit. 


131 If the figures represent the total ownership ojf the two 
districts in the total cost of the power venture, of $842.006.24, 
the ratio of ownership would be. Minidoka irrigation district 24.1% 
and Burlev irrigation district 75.9%. 

From the tables above set forth, it will be seen that the average 
use of water for the last five years for the irrigation seadon for the 
Minidoka irrigation district is 262.4 days and for the Burlev irriga¬ 
tion district is 182.6 days. The average of this is 222.5 days, or 
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60.96% of the year. Applying 39.04$;. or the complement of this 
percentage on the plan conceived by the committee, for the years 
from 1924 to 1928, both inclusive, we have table D. 


Table I). — Costs chargeable to i>oirer venture 


Item 

Minidoka 
irr. uist. 

Burley 
irr. dist. 

Dam.. 

Camp. 

Power plant*... 

Transmission system*. 

$157,980. 41 

3. 302.05 
20.033. 

13. 930. 60 

$100.154.02 
52. 640. 76 
435.283.44 
39.351.81 

Totals. 

195.247.08 

033.430.63 



* Exclusive of charges to "Commercial power unit." 


If these figures represent the proportion of the ownership of the 
two districts in the total cost of the power venture, of 8828.677.71, 
the ratio of ownership would bp Minidoka irrigation district 23.6% 

and the Buriev irrigation district 76.4' i. 

%- » ' 

If the average length of the irrigation season on the Minidoka 
irrigation district for the last live years be used for the irriga- 
132 tion vear. the irrigation vear. or vear for which the Minidoka 

» V • • 

l)ani is used for diversion purposes, B 2G2.40 days, or 71.89% 
of the year. Applying 28.11', . or th*‘ complement of this percentage 
on the plan conceived by the committee, we have Table E. 


Table E. —Costs pro in-rig > hargcaOIe to potrer to at lire 


Item 


Minidoka Burley 
jrr. di>t. irr. disti 


i am.. 

Camp. 

Power plant* .... 
Transmission system* 

Totals. 


* Exclusive of charges to 


Commercial power unit." 


S i A 3, i. > 

3. 302. 05 
2>). O.sk i ,, i 

1 : 4 . 930 . m. 


151.017.42 


8#4.14. .VJ 
52. el-10. 76 
4.15. INI. 44 
39. 351. SI 


003. 710. 00 


If these figures represent the proportionate ownership of tlie two 
districts in the total cost of the power venture of 8754.728.92. the 
ratio of ownership would be Minidoka irrigation district 20% and 
the Buriev irrigation district 80-, . 

If any part of the Minidoka Dam B to be charged to diversion pur¬ 
pose.^. on the basis of tlie factor of time that the same B used for 
diversion purposes, then the correct factor B tin* entire percentage 
of the year that the dam is used for diversion purposes by either or 
both of the two districts. 

As heretofore pointed out. under the plan adopted by the commit¬ 
tee it costs the Burley irrigation district 22% cents more per acre-foot 
to divert its water from the channel of Snake River by means of the 
Minidoka Dam than it cost the Minidoka irrigation district. That, 
however, is only a part of the fallaciousness of the committee's report. 

The committee's report assumes to distribute the cost of the 
133 diversion dam for two purposes. (1) diversion and (2) power. 
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and to divide the cost of the dam between the two purposes on 
the factor of the time of use for each purpose. In arriving at this 
factor the committee ignores the time that the dam is being used by 
the Minidoka district for diversion purposes, during the period of 
vears that tlie committee has seen tit to select. It whollv ignores 
the fact that the dam is being used to accumulate storage Iduring the 
period that has been charged to power. 

If the diversion dam has any value for diversion purposes, then 
the entire time that the dam is used for diversion purposes should 
be the factor of time that fixes the.proportion of the cost i>f the dam 
that should be charged to diversion, without regard to the district 
that is using the same, or the use that is being made ofl the water 
diverted. 

Under the report and deduction of the committee, the! Minidoka 

irrigation district is not only entitled to divert its watef from the 

channel of Snake River at a cost of '2'2VS per acre-foot le^s than the 

Burley irrigation district, but it has the use of the dam fojr diversion 

pur]loses without cost for a period of forty-two days pjer year of 

the seventeen vears that the committee has seen lit to select. 

% 

I 

The time selected bv the committee is arbitrarv and does I not reflect 

% • 

the conditions that now exist on the Minidoka project 

i 

i 

If the committee had been endeavoring to arrive at a lair deduc¬ 
tion of the irrigation season on the Minidoka project, it vj'ould seem 
that it would have endeavored to select such |period of 
134 time as would reflect the actual use of the dam fotf diversion 
purposes as the same now exists, and not have attempted to 
procure an incorrect hypothetical result by including in jthe period 
of time the early years when the lands of the project were njot reduced 
to a state of cultivation or the fertilitv of the soil increased in order 
to produce perennial and later maturing crops, years before the 
profits from the sale of electrical energy began to accumulate. 

Under the provisions of the act of Congress of Decembjer 5. 11)24, 
it was assumed that a fair and equitable period of time for the pur¬ 
pose of determining the amount of construction charges to be paid 
per annum, by the water users on a reclamation project ojn the per¬ 
centage of crop production, was a period of ten yearsj. If that 
period is a fair and equitable basis on which to determine the pay¬ 
ments to be made to the Government on construction charges, by the 
water users, it would seem that the period to be adopted tojdetermine 
the use of the Minidoka Dam for diversion purposes should not exceed 
ten years. 

The Burley irrigation district contends that the assumed hypothe¬ 
sis of the committee to apportion the cost of the dam between diver¬ 
sion and power purposes is wholly unjustified and is n|ot such a 
hypothesis that can legally or equitably be adopted: biiit if such 
a hypothesis is to be accepted, or if such a principle is to l)e applied, 
then the period of time that is used to determine tljie average 
13f> use of the diversion dam for diversion purposes coujld not ex¬ 
ceed ten years, and should be confined to the last five years 
and the use per year should be the greatest use to which the dam 
has been subjected for diversion purposes during the period selected, 
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which should be the last five-year period. If such a basis be adopted, 
it will be found that the Minidoka irrigation district has used the 
diversion dam for diversion purposes during the last five years for 
an average of 202.4 da vs per vear: that t he onlv logical factor of 
tune that could be used by the committee t<> produce a fair or equit¬ 
able basis under their assumed hypothesis would have been 202.4 
da vs. and not 1T0.5 da vs. 

As a further reason why the period of use of the Minidoka Dam 
for diversion purposes should be confined to the last five years, an 
investigation of the flow of Snake River will disclose that since the 
construction of the Minidoka project, it runs in cycles of about five 
vears each. 

The report of the committee violates property rights. 

The Minidoka project was constructed by the United States Recla¬ 
mation Service, under the provisions of the act of Congress of June 
17. 1902 (32 Statutes. 38S). and acts amendatory thereof and supple¬ 
mentary thereto. It lies on both sides of the channel of Snake River. 
A large area of the land on the south side is not susceptible of 
irrigation by gravity, and all water required for the irrigation of 
that portion of the project is pumped. By reason of the 
13G physical conditions, in the early inception of the project the 
Government divided it into two divisions, to wit. the gravity 
division, which! has since been organized into the Minidoka irriga¬ 
tion district, and the south-side pumping division, which has since 
been organized into the Burlev irrigation district. 

As early as 1904 the Government recognized that in order to irri¬ 
gate both divisions of the project it would be necessary to develop 
sufficient power to pump water to irrigate the lands included within 
the Burlev irrigation district. With this in mind, it constructed, 
first, the gravity division, and water was diverted to the lands of 
the Minidoka irrigation district as early as 1907. 

After substantially completing the irrigation system for the grav¬ 
ity division and making water available for the irrigation of the 
land, the Government, with the aid of the settlers, who had been 
impoverished by remaining upon the lands of the south side without 
water for the irrigation thereof, began the construction of the irri¬ 
gation system for the irrigation of the lands included within the 
Burley irrigation district. Xo water was procured for the irriga¬ 
tion of those lands until late in the irrigation season of 1909. In¬ 


cluded in and as a part of the irrigation system of the Burley irriga¬ 
tion district was the power plant at the Minidoka Dam. which was 
then, ever since has been, and will continue to be essentially a part 
of the irrigation system of the lands included within the Burley 
irrigation district. 

In 1915. after the irrigation system of both divisions of the 
137 Minidoka project had been substantially completed, a board 
of review was organized for the purpose of apportioning 
between the respective divisions of the Minidoka project the water 
and the cost of those elements which were common to both districts. 


Before the convening of the board of review a board of engineers, 
consisting of F. E. Wevmouth and A. J. Wilev. under date of August 
3. 1914. and apparently pursuant to a letter from the acting chief 
engineer, under date of June 5. 1914. prepared a report with special 
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reference to the principles that should govern in the separation and 
distribution of cost between the gravity unit and the jsouth-side 
pumping unit of the project. This report was submitted to! the board 
of review; was substantially approved by and taken as a b?is;s of the 
report of ihe board of review. The report of the board of review was 
thereafter submitted to the central board of cost review.! composed 
of Elwood Mead, chairman. Win. L. Marshall, and I. I). O'Donnell, 
which central board of review did. on the ‘27th day of September. 
1915. approve the report of the local board of cost review on the 
Minidoka project and specified and fixed the amount per I acre to be 
charged by the Government for water on the lands included within 
the Burlev irrigation district. 

By public notice of November 3. 1915. the cost of wafer for the 
lands now included within the Burley irrigation district was an¬ 
nounced and the rate per acre fixed as recommended by the central 
board of cost review, with the exception that five cents per acre was 
added to the public lands. 

138 Under these reports 40.8% of the cost of the diversion dam 
and spillway and 95.6% of the cost of the power jplant was 

charged to the lands now included within the Burlev irrigation dis- 
tnct. Owners of land within the Burley irrigation district entered 
into contracts with the United States wherein and whereby they 
agreed to repay to the United States the total cost of thej project as 
fixed and determined bv the then Secretarv of the Interior. 

A contractual relationship now exists between the Government, the 
water users, and the Burley irrigation district, which relationship 
can not be changed, altered, or modified without the consent of all of 
the contracting parties. By reason of the contractual relationship 
the Burley irrigation district has acquired a property right in the 
Minidoka project and the separate features thereof, in the proportion 
to which they were charged to the lands included in the Burlev irriga¬ 
tion district. Of this right it can not now without its consent be 
deprived. 

In order to arrive at its conclusion the committee has included as 
a part of the power system the transmission lines. At the time of 
and prior to the determination of the total cost to be levied against 
the lands of the Burley irrigation district the transmission lines were 
considered as a separate and distinct element from the power plant. 
Its inclusion now as a part of the power plant, in order to attempt to 
justify an effort to take from the Burley irrigation district profits 
for which it has paid, is clearly not justified and is a viola- 

139 tion of the fundamental principle of property and property 
rights. 

By the report of the board of review, the cost of ! the trans¬ 
mission lines was fixed at $66,754.16. This cost was apportioned 
between the Burly and Minidoka irrigation districts on the basis of 
$63,965.57, or 95.85%, to the Burley irrigation district and $2,768.59, 
or 4.15%. to the Minidoka district. This allocation was justified by 
the board of review in the following statement: 

“Feature No. .9, Trammission lines .—An equitable division of 
the transmission lines is simple as regards the branch lines which 
serve special units and must be charged accordingly. As regards 


5S723—31-C 
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the circuits, however, the division is difficult by reason of their com¬ 
mon use. The part of the line from the power plant to Roes car¬ 
ries the commercial current as well as a very small amount of cur¬ 
rent for the north-side gravity unit and a larger amount for the 
south-side pumping unit. The line from Roes to Burley carries 
current for the south-side pumping unit as well as for the gravity 
unit on the northside. On the other hand, the direct line for the 
south-side pumping unit carries current for the commercial power 
unit, especially ■ in winter, when the entire svstem is devoted to 
commercial power. The south-side pumping unit is served by a cir¬ 
cuit of two transmission lines, one line running direct from the 
power stations, via pumping station No. 2. to pumping station No. 1 ? 
with a branch to station No. 3: the other runs via Acequia. The 
latter line is longer: and while serving the south-side pumping unit 
as a duplicate line, it benefits the gravity unit to some extent. It 
seems equitable that the portion of the circuit chargeable to the south- 
side pumping unit should be figured as twice the cost of the direct 
line, the remainder to be charged to the gravity unit." 

The cost of the transmission lines, determined bv the board of 
review and divided on the basis suggested bv tiie board of review, 
was approved by the central board of cost review and constituted 
a factor in fixing and determing the cost per acre for water on 
140 the south-side pumping division or the Buriey irrigation dis¬ 
trict. So; far as the water users on the Burlev irrigation dis- 
tnct are concerned, they have been required to pay the sum of 
$63,985.57 for transmission lines, and no just or logical reason can 
now be advanced for changing or modifying the cost of the trails- 
mission lines as charged to the water users of the Burlev irrigation 
district from $03,985.57 to $39,351.81. unless and until the water 
users on the Burley irrigation district are given credit for the differ¬ 
ence between the two amounts, and then only with the consent of 
all parties to the contract. 

That substantially all of the cost of the power plant had been 
charged to the lands within the Burlev irrigation district was con- 

^ • * c? 

ceded bv Engineer Dibble as late as July '2S. 1919. as is shown bv this 
statement made at a public meeting held at Rupert. Idaho, on that 
date, wherein he said in part as follows (Dockweiler and Hanna 
report, p. 135) : 

** The power plant, as Mr. Fisher suggested, was built for the irri¬ 
gation of certain lands, most of those lands lying on the opposite side 
of the river. Ultimately the farmers on that tract will have to pay 
that as it is included under the costs that they are under contract 
to pay. * * * A good many individuals in the towns do not 

own any farms in the country: they have no ownership in that power 
plant: most of it is being paid for by the farmers on the pumping 
unit of the south side. The town of Rupert is on the north side 
and awav from the territory. If a fair rate can be secured and a 
fair rate established for the use of that plant, it makes no difference 
whether the men who are paying for the power plant get the bene¬ 
fit of it or not: they are securing a fair revenue from their invest¬ 
ment. If an unfair rate is made, those farmers are paying for the 
plant and some one else who is not making the investment is getting 
the benefit of the use of the plant, which is not a fair proposition/’ 


i 

! 
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141 The question of the division of the proceeds from the sale of 

commercial power received consideration prior to public 
notice fixing water charges per acre on the south-side pumping unit 
or Burley irrigation district 

It lias been suggested, and we believe with no foundation, that at 
the time of the meeting of the board of engineers, which jmade its 
report to the local board of cost review and the meeting of the board 
of review, no profits had accrued from the sale of electrical energy, 
and therefore no consideration was given by the various boards to the 
distribution of profits from the sale of electrical energy. 

An examination of the correspondence between Engineer Dibble, 
the supervising engineer. Boise. Idaho, and Electrical Engineer Gay¬ 
lord, in the year 1913, discloses that the subject had received consid¬ 
eration bv the local electrical engineer, bv F. E. Weymouth, 
supervising engineer, and J. M. Gaylord. The report of the board 
of review discloses that the question had received consideration at 
the hands of the local board of cost review, and this report was ap¬ 
proved by the central board of cost review. 

On June 8, 1913. Engineer Dibble addressed the following letter 
to the supervising engineer, at Boise. Idaho, to wit: 

w l. One of the subjects which I discussed with Mr. Gaylord when 
he was here pertained to the division of the cost of the dam and 
power plant on this project to the different units of the project. Mr. 
Gaylord’s letter of instruction from the director suggested the ad- 
visability of charging a just portion of the dam to the powjer plant. 
The division of the cost of the power plant itself has beeij touched 
upon several times. As this is a matter which has a gn>at many 
sides, and the division of not onlv the construction costs but the 
operation costs will have to be made shortly, I take this time to 

142 open the subject in order that a policy may be determined as 
to the method of charging power to the drainage work, to 

west-end pumping station, to the other small pumping planjts which 
may be installed, and to the commercial power unit as well as to the 
south-side pumping. 

“2. The following nlan occurred to Mi*. Gavlord and njivself in 


talking the matter over: 


Construction costs 


** Divide the cost of the dam on acreage basis as planned at! present. 
u Charge the portion of the power plant required by the s<j>uth side 
to the pumping unit. Charge the portion required by the west-end 
pumping and other stations built for irrigation work to the gravity 
unit. Charge the balance to the commercial power unit. charge 
to the permanent drainage pumps is omitted with the understanding 
that they can be dropped on the line in case of power shortage for a 
few davs at the height of the season. 

** The completed power plant and the commercial poweiF system 
when paid for is to belong to the project as a whole on an! acreage 
basis. 


i 

i 








82 KAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


“ Operating costs 

“The south side pumping unit shall obtain power for its require¬ 
ments at cost, this cost to include a certain percentage (probably the 
same as the percentage of the whole capacity which is required for 
the maximum operating conditions) of the actual operating cost dur¬ 
ing the summer and the maintenance on its share of equipment dur¬ 
ing the entire year. Depreciation should be taken care of by requir¬ 
ing the pumping unit to furnish funds for making its share of 
replacements as they become necessary. 

“ The irrigation pumping on the gravity unit which is done by the 
Government should be taken care of in the same way as above. 

** Where power is used for temporary purposes, such as drainage 
(pumps and drag-lines) charge for it on the same basis as our com¬ 
mercial power schedule, or if this works out to be a too heavy cost 
for the drainage work we can use the commercial schedule with a 
greater discount applied so as to correct for the items of interest and 
taxes which are included in the commercial rates. 

“In this way the balance of the operating cost would be charged 
to commercial svstem. and the commercial svstem would be given a 
credit for the power used for drainage purposes and for the revenue 
from the commercial business proper. 

“ 3. It seems just that such temporary uses as the drainage work 
should bear a charge for the power which will adequately cover the 
depreciation which is going on in the equipment required. The 
drainage work will use the substations which are charged to the com¬ 
mercial power unit and all the other facilities. Bv putting the 
power used for such purposes in the same class as the corn- 
143 mercial power, we will be following a line of reasoning similar 
to that used on the work at Arrow Rock, where, as I under¬ 
stand it. the independent feature, such as the railroad, the boarding 
house, etc., are operated in a commercial way to show a profit, this 
profit, of course, being in the end a credit to the entire job. 

“4. The scheme outlined above makes the power plant the prop¬ 
erty of the project as a whole. It gives the south side in return 
for its investment in the power plant the benefit of receiving the 
power at cost.; It gives the entire project the use in the winter 
of the apparatus paid for by the south side, the revenue for this 

use amounting to rent for the dam and its service in the develop¬ 

ment of power. In other words, the gravity unit would receive 
57'r of the profits of the sale of power as rent for the dam. 

“5. The plan, as I see it. has the advantage of continuing the 
division of costs of construction as thev have been already entered 
on the books and establishing a definite policy for the future divi¬ 
sion of operating expenses. The actual figures showing the results 
of such a division would take some time to prepare, and before 
doing so I would like to know whether such a general policy appears 

wise to vou or whether vou have a di tie rent line which vou wish us 

*■ % t t * 

to follow in preparing a plan for submission. 

*• cc—Chief electrical engineer. 

Project manager/’ 
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On July 3. 1013. the supervising engineer at Boise. Idaho, replied 
to the letter of Engineer Dibble under date of June S,j 1913, as 
follows: 

i 

Supervising engineer 

Mr. Barry Dibble. 

Engineer . Minidoka. Idaho. 

i 

Distribution of costs in connection with dam and powejr plant 

I 

1. Your letter of Julv 8 to me was mislaid: lienee thej delav in 

• • 

reply. The matter of the distribution of costs in connection with 
the Minidoka project has been the subject of a board report, a copy 
of which you can consult in the files of the Rupert office, and I see 
no reason to change the recommendations contained in this report, 
except possibly in some minor details. Before the construction 
cost is announced I believe that we should make a careful estimate 
of the amount of power which will be needed by the sjouth-side 
pumping project: also the amount of power which will be! required 
for pumping onto the highland areas on the gravity project, and 
remainder can go to commercial power. This may change the 13 
per cent which was charged in a preliminary way to commercial 
power, but probably not very much. 

2. I can not see any good reason why the completed power 

plant and the commercial power system, when paid for, 
144 should belong to the project as a whole on an acreage basis. 

On the contrary. I believe it should belong to the j different 
units of the project in the proportion which they have paid in; 
for instance, if the south-side pumping system has paid fj>r 80 per 
cent of the power plant, aside from commercial power.| and the 
north side 20 per cent of the power plant, aside from commercial 
power. I believe that they should own the commercial powler on the 
same basis. 

3. I believe it advisable to charge out the operating co.4ts to the 
south-side pumping system and to the gravity pumping system for 
irrigation at cost, about as you are doing for the south side at present. 
The returns from commercial power should be*credited to commercial 
power up to the limit of the horsepower dedicated to commercial 
power uses. In the wintertime it may be that a portion of the plant 
dedicated to pumping in the summer will be used for furnishing 
heat or for other purposes, and I believe that the returns from that 
portion of the plant should not be credited to commercial power but 
should be credited to the south-side pumping unit and the Ipumping 
unit on the gravity area in the proportion in which they pay for the 
power plant. 

4. I agree with you that it will be advisable to charge for pumping 
for drainage and for operating the excavating machine at;so much 
per kilowatt, but believe that this charge should be about! at cost; 
otherwise the people who are paying for the drainage cost may make 
the point that they are being discriminated against by Reason of 
being charged a higher rate than those using power for pumping. 

F. E. Weymouth. 


Copy to: Mr. Fogg, 
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On July 18. 1913. Engineer Dibble addressed a letter to Engineer 
J. M. Gaylord. Los Angeles. Calif., wherein. among other things, he 
said: 

** 12. I think that we are safe in estimating that within five years 
our revenue from sale of power should amount to about $00,000 per 
annum. Of this amount $25,000 should be net after allowing for 
depreciation and operating expenses, but not including interest or 
taxes. It is too early in the development of this project to foresee 
what is likely to occur in the more distant future. I would hardly 
expect, however, that the revenues will increase much beyond $50,000 
per annum on account of the limited capacity which is available in 
the summer time. This amounts to from live to seven hundred kilo¬ 
watts at a minimum.'* 

145 On November 24. 1913. Engineer Dibble addressed to the 
supervising Engineer at Boise, Idaho, the following letter: 

Engineer Barry Dibble 

C mi 

Supervising Engineer. Boise. Idaho: 

Load distribution—Minidoka power plant 

1. I have gone over the load which the power house will be 
required to carry according to the estimates of water which have 
been made in connection with the remodeling of the south-side pump¬ 
ing stations, and have estimated the losses involved and the addi¬ 
tional amount pf power required for other purposes about the project 
as follows: 

Summary of load distribution 

Estimate based mi requirements of remodeled pumping stations (board report 

of October 24. 11)13) 


Capacity of power plant at elev. 4.244 


7. SCO k\v. 


Load (delivery at 30.000 volts) : 

Pumping station ~1. 750 s. f.. 31.6' lift_2. s97 kw. 

Pumping station =2. 630 s. f_ 2,313 ** 

#3. 350 s. f_ 1. 404 ** 


Total so. side pumping unit_6. 614 kw. 

West end__ 130 kw. 

A —1 raise_1_ 12 ‘‘ 

Koersch Lake (drainage)_ 75 ** 


Total gravity unit__ 217 kw. 

Commercial power (daily peak)_ 200 ** 


Total load-7,031 kw. 

Losses: 

Line losses 109r of 7.031__703 

Transf. at dam of 7.734- 116 

Aux. at dam- 13 

- S32 “ 


Gross output required at generators-7, S63 kw. 

2. These loads have been based upon a pump efficiency of 75% at 
a lift of 31.6 ft. at each station. If 80% can be obtained from the 
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new runners, there will be a total saving of 249 kw. This would 
reduce the gross output required at the generators to 17.614 kw. 
Taking these figures as approximately correct. 94% of | the peak 
output of the power house will be required for the south-side pump¬ 
ing unit. 3% for the gravity unit, and 3% for the commeiiual-nower 
unit. 

3. I would suggest that the basis on which the construction costs 
of the power plant are to be distributed be revised to conform to 

these percentages, when these have been checked j over and 
146 definitely ascertained. The maintenance of the pojwer plant 

may be roughly considered as proportionate to the capacity 
reached by the amount of use which is made of this| capacity. 
Therefore I would recommend that the maintenance co^ts be dis¬ 
tributed on the same basis as the construction costs. While the oper¬ 
ating expenses do not vary a great deal with the actual load on the 
power house, I would consider it proper and fair that thejoperating 
expenses be divided in proportion to the number of kilowatt-hours 
which are used by each of the units, excluding the amount! of power 
used for heating purposes. Exception is made in the casje of heat¬ 
ing because of the fact that the rate for this load was established, 
taking into consideration the fact that the power plant would have 
to be operated in any event, and that, therefore, the heating load 
would involve little, if any. additional expense on the power plant, 
and that the rate need, therefore, cover onlv extra charges bn account 

m m g m m *•' C 7 

of substation equipment and distribution expenses. 

4. In accordance with the tentative conclusions reached in the 
discussion which we had a few daws ago concerning the distribution 
of revenues from the sale of power, I would recommend that these 
be kept distributed until it has paid back the construction costs 
and operating expenses charged to it. and I think that after this 
has been paid back the net revenues should be divided 94j/97 to the 
pumping unit and 3/97 to the gravity unit: in other words, in pro¬ 
portion to the cost which each of these units has contributed to the 
power plant. 

5. The transmission lines can be more easilv divided, j The first 
line from the power house to the pumping stations by way of 
Acequia may be charged to the south-side unit, as well as the line 
which was built direct from the dam to the pumping stations. Be¬ 
ginning at Roes Corner, between Acequia and Rupert, aj line was 
built for commercial power purposes to Heyburn. This, together 
with the new line being built from the pumping stations to Burley 
and thence to Heyburn. and the proposed duplicate line from the 
power house to the pumping stations, should be charged to the 
commercial-power unit. The last line mentioned would! serve to 
affect the cost of the line from the power house and Ajcequia to 
Roes Corner, which is now charged to the pumping units. j The line 
from Heyburn to the West End Station should be charged to the 
Gravity Unit. In this wav the transmission lines will Hie divided 
on a basis of the purposes for which they were primarily erected. 
The operation of the transmission lines can be best divided on a 
mileage basis in proportion to the way the lines are charged as 
mentioned above. 
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147 G. Tile re are some other minor features of the power 
system which should be split up in order to obtain a fair 

division of the costs, but these are small, and a rough approximation 
will be correct enough. 

BI)-ese. 

CC P.M. 

Mr. Dibble. 

Dictated bv Enirineer Parry Dibble, but signed in his absence. 

The report of the board of review contains the following 
statement: 

“After loss on equipment and material and stock is paid for. the 
profits from the sale of town lots shall be credited to gravity O. & 
M.. and the profits from commercial power, after paying for the 
commercial power investment, shall be credited. 4.4', to operation 
and maintenance, gravity and to operation and maintenance, 

south-side pumping.** 

From the correspondence above quoted and the report of the 
board of review, it will readily be seen that the question of the 
division of the profits from the sale of electrical energy was con¬ 
sidered bv the various engineers in charge of the Reclamation 
Service, by the local board of cost review, and the central board 
of cost review.! who were at the time thoroughly familiar with all 
of the facts, all of the circumstances, and all of the conditions. The 
principle adopted by the committee was then advanced by Engineer 
Dibble, promptly and properly rejected by F. E. Weymouth, super¬ 
vising engineer, and thereafter entirely abandoned bv Dibble. All 
of which occurred before any contractional relationship existed be¬ 
tween the United States and owners of land within the Burlev 
irrigation district. 

148 If a reallocation of the costs of any part of the Minidoka 
project is to be made, the Burley irrigation district insists that 

such reallocation include water and costs of both north and south 
side canals. 

The Burley irrigation district respectfully but earnestly contends 
that any attempt on the part of the committee of the Secretary of 
the Interior to reallocate the cost of any of the features of the Mini- 
doka project to establish a basis for the reallocation of protits from 
the. sale of electrical energy must extend to all of the features of the 
Minidoka project common to both districts. In other words, the 
Burley irrigation district does earnestly and seriously object to pay¬ 
ing for more than its proportionate share of the cost of the diver¬ 
sion dam and spillway, the south-side gravity canal, and having 
2.000 feet of the north side canal charged as a part of the diversion 
dam. and then the Minidoka irrigation district being given credit 
on the power feature for the portion of the dam and spillway that 
has already been paid for. or contracted to be paid for. by the Burley 
irrigation district, as a part of the irrigation and storage system, in 
order to justify a false, hypothetical, and illogical position taken by 
tlie committee for the division of the profits from the sale of electrical 
energy. 

If a reallocation for the distribution of profits is to be made, 
even-handed justice would demand that a reallocation as to the divi- 



I 
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sion of costs be made. The committee sought tb set up a 

149 fictitious, unwarranted basis for the distribution! of profits 
without regard to the original allocation of costs. I It seemed 

to proceed on the theory that the cost element had no place in its 
consideration. 

At the time of the meeting of the local board of review, on which 
board both the Minidoka and Burley irrigation districts were repre¬ 
sented, the paramount question, as appeared to the respective repre¬ 
sentatives of the respective districts, was the division of Water. As 
suggested in the report of the board of engineers, composed of F. E. 
Weymouth and A. J. Wilev. the duty of water had not I then been 

v • %/ 

determined. It was necessary that the water supply of tluf Minidoka 
project be divided between the two divisions. The j Minidoka 
irrigation district was more than willing to accept 66.0% of the 
entire water supply, including both natural flow and stprage. and 
award to the Burley district 33.5% . No serious objection Could have 
been made to such a division had the irrigable area of the; south side 
or Burley irrigation district been only 33.5% of the irrigable area 
of the Minidoka project, or if the duty of water had been determined 
and it had been definitely known that 33.5% of the water supply 
was sufficient to beneficially irrigate the lands included {within the 
Burley district. The natural flow of water as the same passes down 
the channel of Snake River costs neither district nothing.; The cost 
for the use of that water was incurred in the construction of the 
dam and necessarv diversion works. Necessarily, therefore, that fea- 

•- • 1 

ture of the project, to wit, the water supply, should! have been 

150 divided on an acreage basis unless and until it was shown that 
the division on an acreage basis would produce more water 

than could be beneficially used on one of the divisions. j 

Subsequent use of water on the lands within the Burlev| irrigation 
district has proven conclusively that 33.5% of the water supply 
that was awarded to the lands included within the Burley irriga¬ 
tion district by the board of review was not sufficient to beneficially 
irrigate those lands. After such fact was established, by practical 
demonstration, the Burley irrigation district entered into la contract 
with the Bureau of Reclamation for the purchase of 5()j.0()0 addi¬ 
tional acre-feet of storage. 

If a shifting of the cost of the various features on the {Minidoka 

project is to be had in order to justify what appears to tjhe Burley 

irrigation district to be a false, inequitable, and unjust claim by the 

Minidoka district for profit from a feature paid for. or contracted 

to be paid for. by the Burley irrigation district, which! by right, 

equity, and justice belongs to the Burley irrigation district, then 

tlie Burlev irrigation district insists that a new allocation of the 
• * 

water for the Minidoka project be made, and that the Burley irri¬ 
gation district receive what of right it is entitled to receive, to wit, 
40.8% of the natural flow and storage in Lake Walcott j produced 
by the construction of the diversion dam and spillway,! in order 
that the lands of the Burley district would receive! the same 

151 amount per acre as the lands within the Minidoka irriga¬ 
tion district. 


I 
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The question of the division of the proceeds from the sale of elec¬ 
trical energy generated at the Minidoka power plant has been 
finally and definitely settled and the present Secretary of the In¬ 
terior has no power or authority to rescind, change, or modify the 
order of his predecessor 

On the 1:2th t day of March. 1927. at the request of the Minidoka 
irrigation district, a public hearing was had before the honorable 
Secretary of the Interior Hubert Work for the purpose of deter¬ 
mining the proper division between the Minidoka and Burley irri¬ 
gation districts of the following items, to wit: (1) Sale of elec¬ 
trical energy. (2) rental of grazing lands. (6) sale of town lots. 

The three questions were argued by attorneys representing both 
tiie Burlev and Minidoka irrigation districts before the honorable 
Secretary, the Commissioner of Reclamation. Deputy Commissioner 
of Reclamation, the solicitor and deputy solicitor, and thereafter, 
to wit. on the 14ih dav of March. 1927. the honorable Secretary of 
the Interior rendered his decision in writing, wherein In* said: 

“As the matter now stands, to state it simply, the Burley district 
owns 95.0 per cent of the power plant, and the Minidoka district 
the remainder, or 4.4 per cent. To declare that, because the opera¬ 
tion of the power plant has proven profitable, the Minidoka district 
should be entitled to more than 4.4 per cent of the profits would 

be arbitrary and could only be sustained bv holding that the recom- 
^ # ™ 

mendation of the board of review was erroneously approved. That 
I am not prepared to do. at this late day. many years after contracts 
had been entered into with the two districts on the basis thereof/’ 
It was ordered that the profits from the sale of electrical energy 
should be credited to the districts in the same proportion on 
152 which the cost of the power plant was charged, to wit. 95.6% to 
the Burlev irrigation district and 4.4% to the Minidoka 
irrigation district. The honorable Secretary of the Interior was 
then acting under and pursuant to the provisions of the act of Con¬ 
gress of December 5. 1924. U. S. C. A., title 46. sec. 501. supra. 

Tiie act of Congress of Mav 10. 1920. commonly known as the 19*27 

* « • 

appropriation bill, in so far as the same pertains to the Minidoka 
project, provides: 

“Minidoka Project. Idaho, for operation and maintenance con¬ 
tinuation of construction and incidental operation $2,005,000.00: 
Provided. That the accumulated net profits as determined by the 
Secretary of the Interior arising under the project derived from the 
operation of the project power plants, leasing of Government grazing 
and farm lands, the sale and use of town sites, and for ail other 
sources, shall be applied by the Secretary of the Interior so far as 
may be necessary in the payment of any water right charges due the 
United States by anv individual water user or irrigation district to 
whose benefit personally or in the aggregate such accumulated profits 
should equitably accrue in the judgement of the Secretary of the 
Interior, whose decision shall be conclusive. Any surplus of such 
accumulated net profits and future profits from such sources shall 
be applied as provided in subsection 1. section 4. act of December 5, 
1924; 46 Stat. p. 701.*’ 
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The statute first above cited gave to the Secretarv of the Interior 
the right and authority to divide both the accumulated apd accruing 
profits as determined by the Secretary, between the two divisions of 
the project. 

The last statute above quoted makes such decision of tliie Secretary 
of the Interior final and conclusive. 

The contract entered into between the United States and the Bur¬ 
ley irrigation district on the 13th day of March. 192G, contains the 
following provisions: 

153 ••(/?) Pursuant to the provisions of subsections jl and J of 

sec. 4 of said act of December 5. 1924. the Secretary will 
determine and announce the total accumulated net profits to be 
credited under the said subsections to the Minidoka project and 
what portions thereof to the said completed divisions included in 
the Burley and Minidoka irrigation districts. He will ialso deter¬ 
mine and announce what proportionate part or percentage of the 
accumulated net profits which it is found should equitably be cred¬ 
ited to the completed divisions of the project, should be credited to 
the lands in the Burley irrigation district, or south-sidfe pumping 
division, and what proportionate part to the lands in the Minidoka 
irrigation district, or gravity division of the project, which determi 
nation and announcement will l>e set out in a statement] a copy of 
which will be sent to each of the two districts. 

“(b) The credits so allowed to the district on account bf accumu¬ 
lated net profits from the sources referred to in said subsections I 
and J will be credited to the construction charge of the division of 
the project represented by the district and will apply toward the 
reduction of the construction indebtedness of the district land of the 
nonconsenting district landowners (as hereinafter defined), and 
such credit mav be divided among the several tracts of irrigable 
land in the district in proportion to irrigable acreage, blit will not 
affect the annual construction payments until the end o|f the con¬ 
struction-payment period, and no distribution to individual water 
users shall be made out of any such profits before all obligations to 
the United States shall have been fully paid. 

“(c) The net profits realized from the various sources 
said subsections I and J after the date provided in thij 
for the taking over of the operation and maintenance of 
ferred works by the District, to wit. after Apr. 1. 192G. \yill be an 
nounced and determined each year by the Secretary in a written 
statement to be sent to the district over the signature of jthe Secre¬ 
tary. The portion of such net profit as determined by the! Secretary 
and set out in such annual statement as applicable to tljie district 
shall, unless used in the manner provided in subdivision (;/<) of this 
article, be credited each year as follows: First, on the annual in¬ 
stallment of the project construction charges of the district, begin¬ 
ning with the installment first coming due and continuing with 
succeeding construction installments so far as such credit will go, 
until the entire construction indebtedness of the district! has been 
paid: second, upon operation and maintenance charges, as the 
154 same come due to the United States; and third, as the dis¬ 
trict mav direct: but no distribution to individual wiater users 


named in 
s contract 
the trails- 
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shall be made but of any such profits before ail obligations to the 
United States shall have been fully paid.” 

The contract entered into between the United States and the Mini¬ 
doka irrigation district on the 11th dav of February. 1927. contains 
the following provisions: 

“ Pursuant to the provisions of subsections I and J of section 4 of 
said act of December 5, 1924. the Secretary will determine and an¬ 
nounce the total accumulated net profits to be credited under the 
said subsections to the Minidoka project, and what portions thereof 
to the said completed divisions, included in the Burley and Minidoka 
irrigation districts. He will also determine and announce what pro¬ 
portionate part of percentage of the accumulated net profits which 
it is found should equitably be credited to the completed divisions of 
the project, should be credited to the lands in the Burley irrigation 
district, or south-side pumping division, and what proportionate 
part to the lands in the Minidoka irrigation district, or gravity 
division of the project, which determination and announcement will 
be set out in a statement, a copy of which will be sent to each of the 
two districts.” 

From the above quotations of the contracts, it will be observed 
that each district contracted with the United States that the Secre¬ 
tary of the Interior should determine the division of the proceeds 
from the sale of electrical energy. In pursuance of both the statutes 

and the contracts above set forth the Secretary of the Interior made 

* 

his decision and determination of the questions that the statute 
directed and parties contracted he should decide. That decision is 
final and conclusive and can not now be changed, altered, or modified. 

Leach r. Carlisle. 66 U. S. (L. ed.) oil. 

United; States of America ex rel. Milwaukee Social Demo¬ 
cratic Pub. Co. Burleson. Go U. S. (L. ed.) 704. 
loo KwockiJan Fat v. White. G4 (L. ed.) 1010. 

Xishimura Ekiu v. United States. 14*2 U. S. 651. 35 U. S. 
(L. ed.) 1146. 

When the judgment or discretion of an executive officer has been 
completely exercised in the performance of a specific duty the act 
performed is beyond his review or recall. 

Garfield United States. 3n App. (I). C.) 177. 

United States r. Wright. 11 Wallace G4S; 20 U. S. (L. ed.) 
188. 

People >*. Cantor. lot) Misc. 495: IDs X. V. Sup. 153. 

Gains /\ Thompson. 7 Wall. 3,47: ID U. S. (L. ed.) 6*2: 4G 
C. J. 1033;. sec. 2D2: 2*2 R. C. L. 401. sec. 171. 

People /*. Preston. 6*2 Hun. 185: 1G X. V. Sup. 48S. 

The final decision of a public officer is binding upon his successor. 

Cotton r. United States. 2D Ct. Cl. 207. 

United States v. Stone. 2 Wall. 525-528: 17 U. S. (L. ed.) 
i G5. 

United States r. Wright. 11 Wall. 648: 20 U. S. (L. ed.) 1S8. 

Alien v. Blunt. 3 Story 745. 

People r. Cantor. 10D Misc. 495; 180 X. Y. Sup. 153. 

Kress r. State. 198 Ind. 323: 152 X. E. 822. 


r 
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Noble v. Union River Logging Co.. 37 L. Ed. 123i 

L T nited States v. Bank of the Metropolis, 15 Pet. 377. 

An executive officer is not competent to cancel or annul the acts of 
his predecessor. This is a judicial act and requires the judgment of 
a court. 

United States v. Stone. 2 "Wall. 5*25: 17 U. S. (L. ed.) 7G5. 

Johnson v. Towsley, 13 Wall. 72: 20 U. S. (L. ed. 1) 485. 

These principles were fully recognized and adhered to by Honor¬ 
able Rov O. West, successor of Secretary Work, in tliie decision 
rendered on the 2nd day of March, 1029. in denying tl|e petition 
of the Minidoka irrigation district for a reconsideration of 
15G the order of March 14th, 1027. wherein it is said: 

** In considering this matter I am compelled to recognize at 
the outset that it is presented at such time and under such ^conditions 
as impose limitations upon judgment which would not! affect its 
examination as an original question. With certain proper excep¬ 
tions. the rule is well settled, as a rule of administration, that the 
final decisions of the head of a department must, in the discharge of 
his duty, be accepted as binding upon his successor in the same de¬ 
partment in the same case. The opinions of the Attorneys General 
have been uniform to this effect. * If not.* said Mr. Attorney General 
Toucey. in 5 Op. 20. * and this decision without any ne\k grounds 
might be reversed, then the reversal might be reversed, anjd so on in 
endless confusion, according to tlie whim or caprice of successive 
incumbents.' *' 

The correctness of this position was conceded by the jMinidoka 
irrigation district as late as the 21st dav of March. 1020, as is shown 
in a document prepared by that district entitled “Memorial to Sen¬ 
ate and House of Representatives of the United States of America in 
Congress assembled." wherein, among other things, it is said: 

9. By incidental legislation, namely, a rider to the appropriation 
act of 1926. the plan adopted under the said act of 1924 isklisrupted 
and destroyed, and this memorial is a result of the administration 
of the said incidental legislation attached to the said appropriation 
act. The said provision or rider is as follows: 

u 4 Minidoka project. Idaho: For operation and maintenance, con¬ 
tinuation of construction, and incidental operations, $2,005.00: Pro¬ 
vided* That the accumulated net profits as determined by j he Secre¬ 
tary of the Interior, arising under the project, derived from the 
operation of the project power plants, leasing of Government grazing 
and farm lands, the sale and use of town sites, and from; all other 
sources shall be applied by the Secretary of the Interior, j so far as 
may be necessary, in payment of any water-right charges due the 
United States by any individual water user or irrigation district to 
whose benefit personally or in the aggregate such accumulated profits 
should equitably accrue in the judgment of the Secretary of the 
Interior, whose decision shall be conclusive. Any sjurplus of 
157 such accumulated net profits and future profits from such 
sources shall be applied as provided by subsection 1, section 
4, act of December 5, 1924 (Forty-third Statutes, page 7(^1).’ (44 

Stat. at L., pp. 480-481.) 
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“After a diligent search, it has been impossible to ascertain how 
or by what influence the rider just quoted was inserted in the said 
appropriation bill. It is certain, however, that it was inserted with¬ 
out notice to the water users of the Minidoka irrigation district, who 
have suffered a great property loss as a result, as this memorial will 
clearly show. By this rider legislation, the Secretary of the Interior 
is made the sole judge. being vested with exclusive power to fix and 
determine the distribution of power profits resulting from opera¬ 
tions on irrigation projects. This rider legislation specifically pro- 
vides that the SecretaryV findings in this respect shall be final and 
conclusive." 

On the faith of the ruling of Secretary Work, the Burley district 
has acted, has undertaken, and is now endeavoring to carry out, a 
much-needed improvement program. It has undertaken an enlarge¬ 
ment program which comprehends a twenty-five per cent increase 
in the capacity of its entire irrigation system, below the diversion 
dam. It has procured from the Bureau of Reclamation an estimate 
of the cost of such enlargement program at an actual expenditure 
of $4,580.89. In addition thereto it has expended or authorized the 
expenditure of the following amounts for the following purposes: 


B-3 transmission fine_$17.432.56 

Peclo. Snipe Gulch :tn«l View drains and pumps__ 4*2. B."4. 69 

Concrete lining. main south-side canal (estimate)___ 19.000.00 

Enlargement, main south-side canal (estimate)_ 10.000. 00 

Transformers at third lift (estimate)- 15,000.00 

Snipe Gulch, extension (estimate)- 9. 748.00 

158 Enlargement, of office building (estimate)_ 5.000.00 

Purchase drag line (estimate)- 12.000.00 

Spring Creek and Thornton drains (estimate)- 14.900.00 

Rasmussen drain (estimate)- 8,400.00 

Finishing drains (estimate)- 500.00 


Total___ 104. 922.14 

The decision of Secretary Work lias become a rule of property of 
which the Burley irrigation district can not now be deprived. This 
has been recognized by tlie Department of tlie Interior, as shown 
bv the decision of Secretary West, wherein he says: 

“All the facts now presented to me were before Secretary Work 
when the order complained of was entered, and it must he assumed 
that the action taken was the result of careful and deliberate con¬ 
sideration. and that it was taken with full and accurate knowledge 
of conditions as they existed on the Minidoka project. On the faith 
of that ruling, the Burley irrigation district has acted and has under¬ 
taken extensive improvements. The decision of Secretary Work be¬ 
came. in effect, a rule of property and is entitled to all the recogni¬ 
tion which such a consequence necessarily gives it. It is obvious 
that if the rule were to be changed that the rights which the Burley 
irrigation district believed that it was entitled to by reason of it. and 
on belief of the possession of which it undoubtedly did undertake 
extensive improvements, would be destroyed or at least seriously 
disturbed. Assuming, for the sake of argument, that I have the 
power to reverse or modify the ruling of my predecessor in office, 
I would not be justified in substituting my judgment for his. unless 
clearlv convinced that his action was wrong. I am not so convinced. 
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(L. Ed.) 
Secretary 


“ For the reasons stated I must decline to reopen the matter. The 
petition is accordingly denied. 

“(Signed) Roy O. West, Secretary” 
159 Xot only has this principle been recognized and j approved 
by the Department of the Interior but it is a sound, funda¬ 
mental. constitutional right that has universally been protected and 
maintained by the courts. 

In the case of Xovle v. Union River Logging Co.. 37 U. Sj. 

123. the court held : “A revocation of the approval of the 
of the Interior, however, by his successor in office, was an attempt to 
deprive the plaintiff of his property without due process of law. and 
was therefore void." As was said by Mr. Justice Grier in United 
States c. Stone. G9 U. S. 2 Wall. 525. 535, (17 L. Ed. 765-7C>7) : “ One 
officer of the land office is not competent to cancel or annul the act of 
his predecessor. That is a judicial act and requires the judgment of 
the court." 

In the case of Cress v. State. 198 Ind. 323: 152 X. E; 822. the 
court said: 

“A power to undo an act once done will not be implied from the 
mere grant of power, in the exercise of a sound discretion, jto do the 
act. The public, like any individual, may refrain from doing acts 
or making contracts. But an act once done or a contract entered 
into, whether by an individual or by a municipal corporation on be¬ 
half of the public, can not be undone and nullified unless the power 
to undo it has been reserved. And a township trustee will not be 
held to possess implied power to disestablish a high school whenever 
he may wish to do so merely because the statute expressly gives him 
power in his discretion to establish such a school, where nothing is 
said in the statute about conferring a discretionary poweii to undo 
what he may have done. An officer of a municipal corporation hav¬ 
ing an uncontrolled discretion either to do or not to do a particular 
thing, which, if done, will affect private individuals and the public, 
may so far bind himself and the municipality he represents, by de¬ 
termining upon a course of action and doing the acts pursuant to that 
determination, that neither he nor his successor in office canj unmake 
the decision, thus made and nullify the effect of the ajcts thus 
done.' * * * v 

1G0 In the case of Garfield v. United States, 30 App. j(D. C.) 
177, the court said : 

“ It is equally well settled, on the other hand, that when the judg¬ 
ment or discretion of an executive officer has been completely exer¬ 
cised in the performance of a specific duty the act performed is be¬ 
yond his review or recall, unless power to that extent has also been 
conferred upon him. United States ex rel. West v. Hitchcock. 19 
App. I). C. 333. 345: United States v. Schurz. 102 U. jS. 378, 
2G L. ed. 1G7: Butterworth /•. United States. 112 UL S. 50, 
28 L. ed. 656. 5 Sup. Ct. Rep. 25: Garfield v. United States.! present 
term (ante 1G5). * * * Even if the individual, after his enroll¬ 

ment had been approved, had nothing more than a mere expectancy, 
that expectancy represented something of considerable pecuniary 
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value, and the power to destroy that reasonable expectancy, without 
notice and opportunity to defend it, is so opposed to the genius of 
our institutions that it ought not to be inferred to exist. Nothing 
less than the plain provi>ion of an imperative law would seem to 
warrant it." 

In the case of Johnson r. Towsley. 13 Wall. 525, 20 V. S. (L. ed.) 
485. the court said : 

** It is fully conceded that when those officers decide controverted 
questions of fact, in the absence of fraud or impositions or mistake, 
their decision on those questions is final, except as they may be re¬ 
versed on appeal in that department." 

In the case of Cotton r. United States. *20 Ct. Cl. 207. the Court 


said: 

** By the above section 1063 the head of an executive department 
may transmit to this court any claim described therein, but we hold 
that it must be a live claim: that is. one over which he has juris¬ 
diction. and which has not already been finally disposed of. settled, 
and become res judicata or otherwise barred. We so held in Arm- 
stoil's case, decided at the present term. 

** Were it not so. then all claims finally rejected by the departments 
or otherwise barred since the establishment of the Government might 
be opened by simply making applications to the heads of the depart¬ 
ments against which the claims were made to have them transmitted 
to this court. * * * 

1G1 " In our opinion this action of the Secretary of War in mak¬ 

ing a requisition for the amount certified by the second comp¬ 
troller was a concurrence in the decision of that order, and a final 
settlement and disposition of the claim so far as the War Department 
was concerned. He might have refused to issue a requisition and 
have transmitted the claim to this court as was done in the cases of 
the Delaware River Steamboat Company (5 C. Cls. R. 55). and the 
Winnisimmet Company (12 C. Cls. R. 3*19). 

** But he elected to stand upon the decision of the second comp¬ 
troller. and to settle the same without further controversv. He 
thereby confirmed the settlement and lost control and jurisdiction of 
the claim. * * * 

"It has repeatedly been held by this court and the Supreme Court 
that the final decision of a matter by a public officer is binding upon 
his successor, and that the right of an incumbent to review a prede¬ 
cessor’s decision extends only to mistakes in matters of fact arising 
from errors in calculation and to cases of rejected claims in which 
material evidence is afterwards discovered and produced." 

In 4G C. J. 1033. sec. 292. the author savs: 


"In the absence of a statutory authority, an officer, in performing 
a statutory duty which does not involve the exercise of discretion, is 
without the power of amendment, and when the judgment or discre¬ 
tion of an executive officer has been completely exercised in the per¬ 
formance of a specific duty, the act performed is beyond his review or 
recall, although the statute conferring authority expressly makes his 
determination discretionary. So the final decisions of public officers 
are binding upon their successors.” 
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In 22 R. C. L. 491. sec. 171. the author says: 

“Where a special tribunal is created by statute as an instrument 
of the executive power to ascertain and declare the existence or non¬ 
existence of certain facts, and the provision is made for an appeal or 
review thereof by the courts, the action of the tribunal, in the ab¬ 
sence of fraud or mistake, is final. This is in accordance! with the 
principle that when a question has been constitutionally committed 
by Congress to named officers of the executive department of the 
Government for final determination, the courts can not reverse their 
decision: for example, when officers of the land office decide contro¬ 
verted questions of fact, in the absence of fraud, imposition, or mis¬ 
take their decisions on those questions are final, except as they may 
be reversed on appeal in that department.*’ 

162 The Minidoka irrigation district is estopped to i question 
the correctness of the decision of the Secretary of the 
Interior 


On the 12th day of March. 1927. three questions were argued and 
submitted to Secretary Work for his decision: (1) The division of 
the proceeds from the sale of electrical energy. (2) the division of 
the proceeds from the rental of grazing lands. (3) the division of the 
proceeds from the sale of town lots. 

The decision of March 14. 1927, decided and determined jail three 
questions, all of which related to and grew out of the construction 
of the Minidoka irrigation project. 

Since the decision was rendered the Minidoka irrigation has ac¬ 
cepted without objection all of the proceeds from the sale | of town 
lots and the rental of grazing lands allocated to it by the decision. 
It has accepted at least a portion, if not all. of the proceeds allocated 
to it by the decision from the sale of electrical energy. By accept¬ 
ing the benefits of the decision it has now acquiesced in the same and 
can not now be heard to dispute its correctness. I 

In 21 C. J. 1216. sec. 221. the author savs: 

“Acquiescence as a defense has. generally speaking, a dual nature; 

it may. upon the one hand, rest upon the principle of ratification and 

be denominated 4 implied ratification.’ or. upon the other inpid, rest 

upon the principle of estoppel, and be denominated 4 equitable 

estoppel.’ Where a person with actual or constructive knowledge of 

the facts induces another by his words or conduct to believe! that he 

•/ 

acquiesces in or ratifies a transaction, or that he will offer no oppo¬ 
sition thereto, and that other, in reliance on such belief, alters his 
position, such person is estopped from repudiating the transaction 
to the other’s prejudice. And this is so regardless of the particular 
intent of the party whose acquiescence induces action.’,’ 

163 In the case of North Chicago St. R. Co. v. Chicago Traction 
Company. 150 Fed. 612, the court said: 

44 It seems, also, that the rule of inconsistent positions, or 
quasi estoppel, applies as between the North. West, and Unidn Com¬ 
panies. The subject is considered bv Prof. Bigelow in his recent 
article on estoppel in 16 Cvc. 782. It seems from an examination 
of many of the cases cited by him that if a person avails himself of 

5S723—31-7 
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the benefits of a transaction he can not be heard to deny its validity. 
The same rule is held in International Contracting Company v. 
Lamont. 155 U. S. 308. 39 L. Ed. 1G0. and Womser c. Metropolitan 
St. R. Co.. 184 X. Y. 83. 90: 7G X. E. 103G.” 

In the case of Fields c. Kincaid (Colo.). 184 Pac. 83*2. the court 
said: 

“ Whatever the theory may have been, having submitted to the 
jurisdiction, without questioning the jurisdiction, and having received 
the benefits of the decree, they can not now claim that the Huerfano 
district court had no jurisdiction.” 

In Consolidated H. S. Ditch Co. v. Xew Loveland & Greeley Irr. 
& L. Co. (Colo.). G2 Pac. 364. the court said: 

** Xo objection was made by any one to the jurisdiction of the 
district court of Boulder County at the time the proceedings were 
therein pending, and for several years thereafter, defendant acqui¬ 
esced in the decree and enjoyed its benefits. It can not. therefore, 
be heard in this action to sav that the decree of the district court of 

V 

Boulder County is not binding upon it.” 

In C. J. 1220. sec. 224. the author savs: 

** Where a party with knowledge of the facts assents to or partici¬ 
pates in judicial proceedings without objection he is ordinarily bound 
by such proceedings, as against one who has been misled to his injury 
by his conduct, especially where the party against whom the estoppel 
is claimed has accepted benefits or enjoyed rights under the judg¬ 
ment or decree or order rendered therein.” 

In 21 C. d. 1221. sec. 225. the author says: 

“Ordinarily a party who participates and acquiesces in proceed¬ 
ings for partition will be estopped subsequently to deny the irregu¬ 
larity or validity thereof, except, it has been held, where the parti¬ 
tion proceedings were wholly void, or where the participation relied 
on was superinduced by the fraud of the party claiming the estoppel. 
A fortiori is this, so where he has received and retained a part of 
the land largely in excess of what he was entitled to and where 
the balance of the land has passed into the hands of other parties, and 
the ultimate loss would fall on the other parties to the partition 
proceedings.” 

In (\ J. 1207. sec. 207. the author says: 

“ Where one having the right to accept or reject a transac¬ 
ted tion takes and retains benefits thereunder, he ratifies the trans¬ 
action. is bound by it. and can not avoid its obligation or 
effect bv takimr a position inconsistent therewith.” 

Report of committee presents no new evidence 


The report of the committee has presented no new evidence, facts, 
or circumstances. The facts presented to the committee, and on 
which it attempt* to base its report, were before Secretary Work 
when he made his decision. It must now be assumed that the action 
taken and the order or decision of Secretary Work was the result of 
careful and deliberate consideration; that it was taken with full and 
accurate knowledge of the conditions as thev existed on the Minidoka 

i % 

project. 
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In the case of Wildrick v. Thomas, 50 L. D. 149, the First Assis¬ 
tant Secretary said: 

•* The present motion can not be sustained under the 'contention 
thta the decision complained of is not supported by the law and the 
evidence, because that question was fully presented by the appeal 
from the General Land Office decision and fully considered and 
finally disposed of in the departmental decision now complained of 
and can not be again successfully raised in a motion shell as the 
present one." 

In the case of Cobb v. Crowther, 40 L. D. 473, it was hejld: 

** The motion for a rehearing can not be granted for thej following 
reasons: (1) Because it does not present any vital or controlling 
question that was not fully and carefully considered at thje time the 
decision complained of was prepared (Shields v. McDonald, 18 L. 1). 
478: Walke v. Beatty, 20 L. D. 377); (2) because the evidence is very 
conflicting and it is not shown that fair minds might not Reasonably 
differ as to the correct conclusion to be drawn from it (Seitz i\ 'Wal¬ 
lace, 0 L. I). 299: Dickinson r. Capen, 14 L. I). 42G): and (3) because 
it has not been affirmatively shown that the decision complained of 
is clearly wrong and against the palpable preponderance of the 
evidence (Guthrie Townsite /•. Paine et al. 13 L. D. 5G2)." ; 

The report of the committee does not purport to find any new 
facts. It is an effort on the part of the committee to substitute its 
opinion and its conclusions for the judgment and decision of 
1G5 Secretary Work, approved, and in effect, reaffirmed by Sec¬ 
retary A Vest. 

Secretary Work acted within his jurisdiction, exercised a power 
granted to him by law. and bis action, judgment, and decision 
can not now be overruled or held for naught by a committee with no 
legal existence or lawful authority, whose report shows oh its face: 
(i) That it was not based on the facts: (2) that the facts 'have been 
distorted in a feeble effort to justify an illogical and unjustifiable con¬ 
clusion: (3) that the principle sought to be applied is an ujnjust and 
illegal discrimination between the two districts: (4) that it is a 
flagrant and glaring effort to violate contractual rights auq hold for 
naught contractual obligations: (5) that it is an effort to pike prop¬ 
erty of another without just compensation or due process of law. 


CONCLUSIONS 

| 

In conclusion, the Burlev irrigation district respectfully but 
earnestly submits: 

1. That under the act of Congress of December 5, 1924. the Secre¬ 
tary of the Interior is vested with discretionary, quasi judjicial, and 
not ministerial powers. 

2. That the Honorable Secretary Work exercised the powers to him 
granted fairly, honestly, and free from fraud, after a full add careful 
consideration of all the facts, together with the law. and rendered his 
decision thereon. That his decision is a fair, equitable. anc|l just de¬ 
cision and conclusion, and is a final determination of the powers to 
him granted bv law. 


i 
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3. That the decision of Honorable Secretary Work on the 

question of the division of the proceeds from the sale of 
166 electrical enemy from the power plant at the Minidoka Dam 
is res adjudicata. binding upon his successors in office, the 
parties to the controversy, and the United States. 

4. That the present Secretary of the Interior has no power, right, 
authority, or jurisdiction to change, alter, or modify the decision 
of his predecessor in office. 

5. That the Minidoka irrigation district 
decision of March 14. 19:27. has accepted the 
now estopped to question its correctness or conclusiveness. 

6. That the question of the division of the proceeds from the sale 
of electrical energy from the power plant at the Minidoka Dam has 
been definitely settled after all parties were given an opportunity to 
be heard. That the continued and continuous agitation of the ques¬ 
tion bv the Minidoka district is detrimental to the interests of the 
Minidoka project as a whole, expensive to the water users, and should 
be stopped. 

7. That committee had no legal status or valid existence and no 


has acquiesced in the 
benefits thereof, and is 


jurisdiction to attempt to reverse, change, or modify the decision of 
Secretary Work. 

8. That the report of the committee does not in any manner present 
any facts that would enable the Secretary of the Interior to determine 
the ratio of ownership of the Hurley and Minidoka irrigation dis¬ 
tricts in the Minidoka irrigation project. That such determination 
is neither necessary nor now advisable and was onlv suggested bv 
the Minidoka district as a subterfuge to procure a reconsideration of 
the division of the proceeds from the sale of electrical energy. 
167 9. That the report of the committee, for the numerous rea¬ 

sons pointed out in this brief, is not such a document that is 
entitled to or should receive anv consideration. 


% 

10. That any attempt on the part of the present Secretary to 
change, modify, or reverse the decisions of his predecessor would 
impair the obligation of contracts and deprive the Hurley district 
of its property without due process of law and would defeat the 
very purpose for which the project was constructed. 

11. That the petition of the Minidoka irrigation district should 
be denied and refused. 


Dated this 9th day of December. 19:29. 

Respectfully submitted. 

(Sgd.) S. T. Lowe. 
Attorney for tin Iiurlnj Irrigation District . 

RezUVmy at liurh >j, Idaho. 
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Exhibit F | 

[Copy] ' 

Before the Secretary of the Interior 

EXCEPTIONS OF TIIE MINIDOKA IRRIGATION DISTRICT IN THE MATTER OF 
THE REPORT OF THE CoMMITTE AS TO THE OWNERSHIP OF POWER FEA¬ 
TURES AND THE DISTRIBUTION OF POWER PROFITS ON THEi MINIDOKA 
PROJECT 

i 

I 

By departmental letter of October 1*2. 1929. transmitting a copy of 
the report of the committee in the matter of ownership! of power 
features and the distribution of commercial power proiitb, 30 days 
were allowed to file exceptions. The Minidoka irrigation district 
accepts the said report as a very fair statement of facts and approves 
the principle announced therein to determine the basis of ownership 
and the division of power profits, but calls attention to onej statement 
where silence may be misunderstood and points out an oversight in 
the application of the said principle. 


Paragraph 2. page 2, of the said report reads: ** Up to the present 
time, the basis of distribution of commercial power profits has been 
95.6 per cent to the Burley irrigation district and 4.4 per dent to the 
Minidoka irrigation district.** I 

ii 

The only distribution of power profits on the basis named was 
under the opinion of Secretary Work, March 14, 1927i whereby 
$157,121.75 was allocated to the Burley irrigation district and 
$7,232.00 to the Minidoka irrigation district. Other profits remain 
undistributed and the distribution in question was madej over the 
protest of the Minidoka irrigation district. 

11 ! 

We accept the principle of the committee in determining the in¬ 
vestments of the two districts in power system and we accept the 
finding of fact that the said power system is 4i available fojr produc¬ 
tion of commercial power 53.29 per cent of the year/’ We believe, 
however, that the same rule should be applied to all features of the 
power system. The dam. the camp, the power house and the trans¬ 
mission lines are all used the same proportion of the time, namely 
53.29 per cent, for commercial power operations. The confinittee. in 
its table on page 8. applied the rule as to the cost of thej dam but 
failed to do so for the other features enumerated. Taking 53.29 
per cent of all the features will give the following, viz: 


169 

Minidoka 

irrigation 

district 

Burley 

irrigation 

district 

Dam... 

$215.644. 88 

$144,902.14 
28,052.26 
i 231,962.54 
39.351.81 

Camp... 

1, 759.66 

Power plant 1 . 

10. 676.10 

Transm. system ’•...... 




242, Oil. 30 

i 444,268.75 
1_ 


i Exclusive of charges to commercial power unit. 
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The Minidoka irrigation district by the application of the rule laid 
down by the committee to all the power features would be entitled 
to 35.2 per cent of the power profits, and therefore excepts to the 
ratio of the committee as found in this particular. 

Ill 


In our petition for the appointment of a committeee to investigate 
and report in the matter of distribution of commercial power profits, 
we called attention to certain newly discovered evidence, amon<r other 
things, to certain transmission lines used for commercial power, the 
whole cost of which was charged to the Minidoka irrigation district, 
but the report of the committee makes no particular reference to 
these items, although it purports to include the entire cost of the 
transmission systems. To this extent, therefore, we except to the 
report as in our opinion these items should have at least received spe¬ 
cific consideration. 

IV 


In the report of the committee it is specifically found that Jackson 
Lake Reservoir is an integral part of the Minidoka project, and in 
our petition, above mentioned, we called particular attention to the 
reserve storage in Jackson Lake Reservoir, but the committee, while 
finding that this storage is available for irrigation. gives no further 
consideration to this feature as affecting the commercial power 
project, and we therefore regard it as an oversight in this particular. 

Respectfully submitted. 

F. M. Goodwin. 


Minidoka Irrigation District. 


Bv 


Its President. 

F. W. Clements. 

Its Attorneys. 

Service of a copy of the foregoing exceptions admitted this — day 
of November. 1929. 
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Before the Secretary of the Interior 

Brief of the Minidoka Irrigation District in re Ratio of Own¬ 
ership and Participation in Power Profits on the Minidoka 
Project 

New Matter—Power System. Minidoka Project 

F. M. Goodwin. F. W. Clements. L. H. Cake, attorneys Minidoka 
irrigation district. 


371 Index 

Order of Secretary of the Interior. 
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ARGUMENT 

The committee report. 

What constitutes the Minidoka power system. 

T!ie Minidoka Dam or Lake Walcott. 

Camp investment. 

Transmission system. 

The ** power plant.” 

Ratio of ownership in power system and power profits. 

Jackson Lake Reservoir. 

Position of t :e Minidoka district. 

Position of Curley district and its exceptions to the committee report. 
Jurisdiction of the Secretary of the Interior. 

Is the Secretary hound to perpetuate a palpable error in his predecessor's 
decision in discharge of his duties to the water users under! the act of 
December 5. 11)24? 

AUTHORITIES CITED 


Osborne r. Knight. 23 L. D. 216. 

Joseph Pretzel. 24 L. D. 64. 

Parchen r. Gillen. 26 L. D. 34. 

Harhrader r. Goldstein. 31 L. D. 87. 

United States r. West. Secretary of the Interior. 27S U. S. 200. 

Williams r. United States. 13s U. S. 514. 

Knight r. Land Association. 142 U. S. 161. 

Michigan Land & Lumber C<>. r. Rust. 16S U. S. 580. 

August 1C). 1029. under order No. 373. the Secretary of the Inte- 
nor appointed a committee of two engineers and one lawyer to con¬ 
sider and report on the ratio of ownership and participation in 
power profits of the power system of the Minidoka project between 
the Minidoka irrigation district and the Burley irrigation district. 
The committee report was submitted under date of September 23. 
1920. and on October 12. 1929. the Secretary directed that 30 days be 
allowed in which to file exceptions to the said report anjd 30 days 
additional in which to file briefs, and it is under this permission 
that the present brief is filed. 


The committee report 

The committee was appointed to ascertain and report the 
172 facts to the Secretary, to aid him in making an equjitable dis¬ 
tribution of past and future power profits between the districts. 
Past consideration of this important matter was based alone on argu¬ 
ments and statements of interested parties: and the need jof an im¬ 
partial fact-finding committee, with members who had nb previous 
connection with the power problem in any of its aspects, is: apparent. 
The report, therefore, is a statement of facts and. bein$ based on 
actual observation and investigation, is likewise testimony Entitled to 
the highest consideration. 

The committee adopted, as must every one who fairly| considers 
the case, that the proper basis for the division of power! profits is 
the respective investments of the two irrigation districts injthe works 
and water rights which produce the power profits. (Report, page 7, 
par. 1.) 

To find the respective investments of the said two irrigation dis¬ 
tricts in the power system would seem to be a simple problem; and 
yet the opinion of Secretary Work, under date of March 14, 1927, 


i 

! 
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was predicated on the plainest misconception of the investments of 
the two districts in that system: while the opinion of Secretary 
West, under date of March 2. 1929. results in a perpetuation of a 
plain and palpable error of his predecessor in office. 

The Burley irrigation district, even in its exceptions to the report 
of your committee, contends that the power investments of the two 
disriets must he measured by and confined to what is known as the 
u power plant." which is nothing more than the power house and 
part of its quipment. plus a few incidental expenses. (Pages G-7, 
report.) 

The cost of the power plant, as the report on page 2 and the 

174 table of costs on page 3 of the report conclusively show, is 
one of four indispensable features or items of the power 

system. Likewise it is the onlv item of the four charged to the 
Minidoka irrigation district on the basis of 4.4% and to the Burley 
irrigation district 95.0%. on which Secretary Work necessarily 
founded his opinion. 

The Minidoka irrigation district, on the other hand, takes the 
position that the respective investment of the two irrigation districts 
must be measured not by the cost of the power plant alone but by the 
cost of construction of the power plant, the Minidoka Dam. the trans¬ 
mission system, the camp, and every other feature having to do with 
obtaining and maintaining an effective head of water or with the 
actual production and distribution of commercial power, more prop¬ 
erly designated as the power project or system. This contention, so 
fundamentally sound that its mere statement justifies official approval, 
has heretofore been completely ignored by the department in the 
previous handling of this matter by both Secretaries Work and West. 

The Burlev irrigation district, in its past arguments and briefs 
and in its bill of exceptions to the present committee report, has 
sought to confuse the issue by treating the term or phrase “power 
plant." which, standing alone, is. perhaps, susceptible of a broad con¬ 
struction. as synonymous with the terms or phrases “power system " 
or “ power project." In the instant case the terms, especially as used 

bv the Burlev district, are not svnonvmous and do not even remotely 
• % • * 

embrace the same property as the present committee report <o clearly 
shows. (Page 3.) Nevertheless. Secretary Work, evidently adopt¬ 
ing the statement of the attorney for the Burlev irrigation dis- 

• # 

175 trict. in effect holds that the term “ power plant “ and “ power 
system " were in fact svnonvmous in this case as he uses the 

ft %- % 

terms interchangeably in his opinion. 

The present Secretary of the Interior wisely therefore deemed it 
essential to appoint an impartial committee of competent men to 
examine the data, inspect the power system, permit the districts to be 
heard at length, and report the facts in order that he might be fully 
informed in th^ premises. Your committee was not misled by word 
juggling, and its report, based on actual observation and investiga¬ 
tion, sustains the position of the Minidoka irrigation district. The 
report clearly establishes that a division of commercial power profits 
on the basis of 4.4% to the Minidoka irrigation district is unjust and 
inequitable and that it is not in fact based on the investment of that 
district in the use of the power system from which the profits are 
derived. 
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What constitutes the power system 

“ It is recognized that a hydroelectric power system becomes such 
only as a result of the combination of a number of features. The 
basic requirement contemplates, of course, a sufficient supply of water 
and an adequate operating head. The ordinary component parts of a 
power system include a dam and a power house, in which are in¬ 
stalled water wheels, generators, and appurtenant equipment. There 
must also be provided transmission lines to convey the electric current 
to its destination as well as a proper transformer equipment to step 
up the voltage to a proper point to make economical such transmis¬ 
sion and in turn to step it down for ordinary use. If the location 
is remote, living quarters for power-plant operator^ and other 
17G employees must also be made available. These art the prin¬ 
ciple items that go to make up the average power System and 
which are indispensable parts thereof." (Report of committee, last 
paragraph, page 2.) 

The foregoing statement is the language of the committee and 
a definition of a power system which embraces features indispensable 
for power production and distribution. It is fully supported by 
the law of the land, as the Congress itself in the act of June 14, 
1920. creating the Federal Power Commission (41 Stat. lbG4), gives 
the following definition of what constitutes a power project: 

i4 4 Project * means complete unit, of improvement or dejvelopment, 
consisting of a power house, all of water conduits, all daijns and ap¬ 
purtenant works and structures (including navigation structures) 
which are part of said unit, and all storage, diverting, or forebay 
reservoirs directly connected therewith the primary liije or lines 
transmitting power therefrom to the point of junctiorj with the 
distribution system, all miscellaneous structures used and useful in 
connection with said unit or any part thereof, and all water rights, 
rights of way, ditches, dams, reservoirs, lands, or interest in lands, 
the use and occupancy of which are necessary or appropriate in the 
maintenance and operation of such unit." 

The committee enumerates four principal items of construction 
costs that enter into a determination of the investment ini the Mini¬ 
doka power venture and states that 44 the Importance of qng one of 
these four factors as applied to the a'hoJe cannot be ignored.'' (Page 
4, par. 1.) The items are (1) the Minidoka Dam. (2) the 
177 camp. (3) the power plant and (4) the transmission system, 
each of which is considered and discussed in detail. (Pages 
4 to 8. inclusive.) 

On page 3. the committee gives a table of the construction costs 
of each of the four items named and the proportions thereof charged 
to the Minidoka and to the Burlev irrigation districts, as follows: 


Item 

Total cost 

; Share charged to M ini- 
doka irrigation dis¬ 
trict 

j 

Share dharged to Bur 
lev irrigation 6 dis¬ 
trict j 


1 

Amount 

! 

Per cent 

Amount 

Per cent 

Dam. 

Camp. 

Power plant . 

Transmission lines 1 . 

$676. 575.37 
55.942. SI 
455. 317. 40 
53. 282. 47 

$504.662.93 
3. 302.05 
20.033.06 
13. 030. 66 

59.8 • 
5.9 i 
4.4 ; 
26. 1 i 

1 

$271,912.44 | 
52.640. 76 
435.283.44 i 
39.351.81 : 

40.2 
94.1 
95.6 
73.9 


1 Exclusive of charges to the “commercial power un:t.“ 
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These charges are taken from the records of the Reclamation 
Bureau and there can be no dispute as to the amounts. They repre¬ 
sent the proportional investments of the two districts in the several 
features. (Report, pages 2-3.) The said costs, therefore, are 
charged against the two districts in the proportions named and 
annual payments as required by law must have been made thereon; 
they likewise are included in the public notices of construction 
costs and the consideration, in part, for the contracts between the 
said districts and the United States. 

These construction charges are. therefore, fixed and tliev are not 
now subject to changes. Since thev have been accepted by all par¬ 
ties concerned, their fairness must be assumed. The totals are: For 
the Minidoka irrigation district $441,939.60. and for the Burley irri¬ 
gation district $809,188.45. or 35.6% and 64.4%. respectively. It 
will be noticed that but one item, namely, the power plant. 
ITS is charged on the basis of 4.4% to the Minidoka district and 
nothing short of the plainest mJ*unaerfst-cmding of the facts 
would lead anv Secretarv of the Interior or any official to accept 
this one item alone as the investment or the ratio of ownership of 
that district in the power system. 

The Minidoka Dam or Lake Walcott 


Your committee inspected the Minidoka Dam (see par. 2 of its 
letter of transmissal) and no doubt discussed its use with officials in 
charge. Its report with respect thereto has the added value of their 
observations and deductions and presents competent evidence as well 
as a clear analysis of the facts, as follows: 

(A) The dam was constructed for three purposes, namely. (1) 
diversion. (2) power, and (3) storage. (Page 2. par. 3.) 

The early reports, including various boards of engineers under 
dates of Sept. 10. 1910. December 17. 1910. Sept. 5. 1911. December 
20, 1913. August 9. 1919. as well as the history of the project by P. M. 
Fogg, all of which are to be found in part in the data compiled by 
Mr. Barrv Dibble, and filed with the committee at its hearing at 
Rupert. Idaho, sustain this statement. 

(B) Tiie dam is an inseparable and essential part of the power 
system. (Page 4. par. 2.) 

This is fullv sustained bv the observations of the committee, which 

* %f 

is evidence of the greatest value, when it says: %i It seems obvious that 
the dam is an essential and inseparable part of the power system.” 
(Page 4. par. 2.) 

(C) The value of the dam during the nonirrigation season 
179 is at a minimum except for the use which can be made of it in 
connection with commercial power production.” (Page 4, 
par. 3.) 

This conclusion is so self-evident that it can not be questioned by 
any interested party. 

(D) The dam is used during the irrigation season to maintain an 
effective head for power for pumping. k * It is during this season that 
practically the entire demand for pumping power occurs.” (Page 4, 
par. 2.) 
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Here is the conclusion of the committee more in detail: 


u It is not apparent that the storage function of the djim is used 
as such to any material extent, the level of Lake Walcott jbeing nor- 
mally held to near the top of the flash boards in order to secure a 
maximum head on the wheels in the power plant.'’ (Page! 2, par. 3.) 

Mr. Dibble, pages 40-43 of data submitted to the committee, cites 
the 9th Annual Report of the Reclamation Service (pages ;120 to 123, 
inclusive) on power development, and in its statement, relating to 
progress in 1910. is this language: 

“ Survey for storage at Lake Walcott was made and ja movable 
crest for the spillway, providing storage of 53,500 acre-feet of water 
was constructed.” 


This statement shows that as far back as 1910 that Minjdoka stor¬ 
age was regarded as essential to maintain an effective headlfor power. 

Mr. Barry Dibble, formerly project superintendent, whose knowl¬ 
edge of this matter is beyond cavil, in his verbal statement to the 

B V / j 

committee, sustains their report in this respect. 


180 That power development was one of. if not the prime object 
of storage in Lake Walcott is evident from what Occurred in 

V. _ , 

1924. On May 14. 1924. Mr. E. B. Darlington, the project superin¬ 
tendent appeared before the board of directors of t lie j Minidoka 
district, and ** explained to the board that on account of tl)e drawing 
of storage water out of Lake Walcott by the north and j south side 
Minidoka tracts, the head of the water in the lake had be^n reduced 
to the point where it is insufficient to develop the required power 
with which to operate the pumping stations on the south side and 
that it will be necessary immediately to secure additional power from 
the Idaho Power Company, if the north side is to continue to run its 
canal to full capacity.” 

The Minidoka board, as a result of that statement, passed a reso¬ 
lution authorizing Mr. Darlington to buy additional power, the cost 
u to be divided between the two units of the project in proportion to 
the amount of stored water used by each out of Lake Walcott.” 

Under date of November 14. 1924. the Reclamation Service billed 


the Minidoka district for its share of the power purchased. namely, 
65 per cent thereof, or $490.51, which sum was paid December 3. 1924, 
by Minidoka district warrant No. 15228. 

This transaction was submitted to the committee at the public 
hearing at Rupert. Idaho, and is fully sustained by the Reclamation 
records. (See pages 297 and 298 of the Dibble data, introduced at 
hearing.) 

The statements of the committee, therefore, are fully sustained by 
past and present practice and its conclusions in this respect are en¬ 
titled to unqualified acceptance. 

181 (E) “The time use of the power plant load may, I therefore, 

be divided with reasonable accuracy into pumping and com¬ 
mercial ^demand by the relative lengths of the irrigation; and non¬ 
irrigation season.”" (Page 4. par. 3.) The report considers what it 
terms “ some slight exceptions ” to this conclusion, but finds balanc¬ 
ing factors in each instance, namely, pumping demands frequently 
tax the ability of the power plant and it has been necessary to pur¬ 
chase power to supply the summer commercial demand, j Pumping 
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is frequently continued after the irrigation season to supply Burley 
district with water for stock purposes, but this is offset by the com¬ 
mercial power produced during the irrigation season. (Page 5, 
par. 2.) 

This conclusion is fair to the Burley district, since it only con¬ 
siders the use of the dam for commercial power purposes during the 
period when the Burley district does not make use of the power for 
pumping. 

(F) “The power plant is available for commercial power produc¬ 
tion 43.29% of the year." (Page 8. par. 2.) 

This conclusion, like the preceding under (E). strictly speaking 
relates only to the power plant but it involves the use of the dam 
and so is now considered. 

The committee gives a table on page 5. taken from reclamation 
records, the accuracv of which must be admitted, and its calculation 
is based on this data. 

The percentage time basis is very favorable to the Burley district, 
so far as the dam is concerned. The dam is charged 59.8% to the 
Minidoka district and 40.2% to the Burlev district, on the basis of the 
acreage in the said districts. (Page 5. par. 3.) Both districts have 
the use of the dam for diversion and. as far as it may be 
1S2 available when power production permits, for storage for 
irrigation. The two divisions have the same use of the dam 
for these two purposes, on their proportionate acreage charges, even 
if there may be some slight difference in the length of the irrigation 
season and the duty of water. The use of the dam. therefore, for 
4G.71% of the Year bv the Burlev district to maintain a head for 
power for pumping, is a decided advantage to the Burlev district. 
This is especially true when it is remembered that the districts, when 
the use of storage in Walcott Lake for irrigation affects the power 
head, are compelled to buy power to replace the storage used. (See 
subhead (E). supra.) 

While the Burley district contends, in its bill of exceptions, that 
the dam is used for diversion for a longer period by the Minidoka 
district, this alleged fact, if true, does not affect the conclusion of the 
committee in the slightest. The diversion by the Minidoka district 
is not permitted to affect the head for power purposes or if it does 
the district must buy power to replace the storage. Furthermore, the 
cost of the dam has been apportioned bet ween the districts and the ap¬ 
portionment has been accepted by all concerned. The use of the 
dam for storage or for diversion is not. therefore, an issue in this 
case. The only issue is. first, does the dam constitute a part of the 
power system, which has already been clearly established: and. sec¬ 
ond, what proportion of the cost is to be taken to determine owner¬ 
ship for commercial power purposes. The answer of the committee 
to the latter question is now under consideration and that answer is 
fair and equitable in every respect, especially to the Burley irriga¬ 
tion district. 


183 


Camp investment 


The item charged in the committee’s table, page 3, as “ Camp,'’ 
consists of houses used as living quarters and other necessary im¬ 
provements. The committee, after its personal inspection (as al- 
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ready pointed out), reports these buildings and improvements as 
necessary and essential to the operation of the power plaht. (Page 
6. par. 2.) 

This conclusion is favorable to the Burlev district, because the costs 
are charged 95.6% to that district as against 5.9% to the Minidoka 
district. Its inclusion, therefore, helps swell the total investment of 
the Burley district and so increases its ratio of participation in 
commercial power profits, for which it can surely have no jreasonable 

complaint. | 

1 

Transmission system 

The committee finds that the transmission lines, transformers, and 
substations are essential features of the power project. ! The cost, 
except as charged to the commercial power unit and paid [for out of 
power profits and hence not a factor in this case, has bqen appor¬ 
tioned to the two districts and that apportionment has been accepted, 
as already pointed out herein. The committee finds that j u There is 
no reason to question the validity and fairness of tliej charges.” 
(Page 8. par. 2.) 

Here again the charges are favorable to the Burley district and 
increases its share of the power profits, since the costs are charged 
73.9% to it and 20.1% to the Minidoka district and should furnish 
no ground for complaint on the part of the Burley district. 


184 


The power plant 


The power plant, as already pointed out. is only one feature of 
the power system. Likewise, it is the only item charged 4.4% 
to the Minidoka, and 95.0% to the Burley district. j (Page 3, 
report.) 

The committee finds, as a matter of fact, that power development 
was contemplated from the beginning of the project. (Page (>, par. 
4.) It also finds that ** it became apparent early in the history of 
the project that an opportunity existed for the development of com¬ 
mercial power during the nonirrigation season." (Page 7, par. 2.) 

These facts are sustained bv the numerous official documents men- 

•/ 

tioned under subhead (A) of the Minidoka dam, .supra. 

There is no dispute of any kind with respect to the power plant, 
so long as the words are confined to the power house and equip¬ 
ment and not used to confuse and mislead as embracing the entire 
power project or power system of this project. The co<3t of con¬ 
struction has long since been apportioned and accepted, i It is the 
one big item by virtue of which the Burley district obtaijns a pre¬ 
dominant interest in commercial power profits. j 

The use of the power plant for pumping and for commercial 
power has already been discussed. The percentage of time used for 
these purposes, as found by the committee, is founded on usage by 
the Burley district as revealed by official records and we assume that 
no mere statements of an attorney for an interested party will suffice 
to set aside the well considered opinion of the committee qf impar¬ 
tial observers and investigators on this feature of the case, j 

*- i 
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ZS5 Ratio of ownership and participation in power profits 


The committee on page 8 of its report gives a table. ** representing 
the interest of each district in the four items of cost which are prop¬ 
erly included in the power venture.” namely: 


Camp.... 

Power plant J .. 

Transmission system • 

Totals. 


1 

Charged to ! 

Charged to 

the M.nmoka 

the Hurley 

irrigation 

irrigation 

district 

district 

1 

$215.614.! 

$144,902. 14 

3.302.05 

52.640. 76 

20.032.**’. | 

425.2S>. 44 

13.930.6$ 

1 

39.351.81 

j 252.011.55 i 

672. 176. 15 


1 Exclusive of charges to the ** commercial power unit.” 

It will be noted that all the items in the foregoing table are the 
same as the total costs thereof in table on page 3 of the report, ex¬ 
cept the one relating to the dam, in which the charge is on the basis 
of 53.29% of the total costs charged to the said divisions. 
This percentage is that found by tlie committee as the time the 
power system is available for commercial power purposes. (l > a<xe 5.) 

On the basis of the foregoing table the ratio of ownership and 
participation in power profits is 27.3% for the Minidoka district 
and 72.7% for the Hurley irrigation district. (Page 9, par. 1.) 

The position and reasoning of the Minidoka irrigation dis- 
18G trict in its bill of exceptions to the committee report on ratio 
of ownership and participation in power profits, is as follows: 

** Yfe accept the principle of the committee in determining the 
investment of the two districts in the power system and we accept 
the findings of fact that the said power system is available for 
production of commercial power 53.29 per cent of the year. AVe 
believe, however, that the same ruie should be applied to all features 
of the power system. The dam. the camp, the power house and the 
transmission system are all used the same proportion of the time, 
namely, 53.29 per cent, for commercial power operations. The com¬ 
mittee in its table on page 8. applied the rule a> to cost of the dam but 
failed to do so for the other features enumerated.” 

AA’e submit that this is a self-evident proposition and that the 
findings of the committee should be modified to this extent, so that 
uniformity in cost percentages may be obtained for all items recog¬ 
nized by the committee as indispensable adjuncts of the power 
system. 

Applying the rule as stated would give the following table as a 
substitute for the committee table, namelv: 


Dam... 

Camp. 

Power plant. 

Transmission system. 


Totals. 


Charged to 
i Mir.idoka 
district 

Charged to 
Hurley 
district 

§215. r’.t!. 

$144.902.14 

..} 1.759.66 

2*. 052.26 

I0.!i7*>. 10 

231.962.54 

13.930. t>; 

39.35!. 61 

J 242.011.30 

441.26$. 75 
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1ST On the basis of this computation the Minidoka district 
ratio would increase to 35.2% and the Burley distinct would 
be reduced to G4.8%. 

i 

Jackson Lake Reservoir 

Jackson Lake reservoir is considered an integral patt of the 
Minidoka project. (Report, page 2. par, 2.) 

The Minidoka irrigation district, in submitting its request for 
the appointment of a fact finding committee, stated that Jackson 
Lake storage is used to maintain an effective head of watejr in Lake 
Walcott and that Jackson Lake, consequently, also formed a part 
of the project. 

The committee in its report, page 3. declares that **A sufficient 
supply of water and an adequate operating head,” is ohe of the 
basic requirements of a hydro-electric power system. The!only way 
a constant and an effective head can be maintained in Lake Walcott 
is by replacing water diverted for irrigation by storage from Jack- 
son Lake, and the Minidoka district regrets that the committee did 
not specifically consider this subject and report thereon. 

The Burley irrigation district, in its exceptions to the committee’s 
report (par. marked (c), a subhead under par. marked (2)i, on pace 
3 thereof) states: | 

** In actual practice the stored water belonging to the Minidoka 
project in Lake Walcott is used for irrigation purposes on the 
Minidoka project, when the actual amount of water in Lake Walcott 
is not being reduced by reason of the accumulation therein |of stored 
water from Jackson Lake.” 

188 As this statement is regarded as correct so far as it enables 
the project to maintain an effective power head consequently, 
the Burley district should have no objection to its inclusion as part 
of the power project when considering the investments of the two 
districts in the power system. If Jackson Lake is essentialito main¬ 
tain an effective head, as it appears to be regarded by both irrigation 
districts, and if the practice is to use Jackson Lake as stated by both 
districts, then clearly Jackson Lake comes within the committee's 
definition of a basic element in the power system. 

Jackson Lake storage, below elevation 0752. to impound 380.000 
feet of water, cost to construct $440,424.00, according to the opinion 
of the Secretary's Office under date of September 27, 1020: and is 
pro-rated to the two districts on the basis of canal capacity.; GG.5 per 
cent of the Mindoka and 33.5 per cent to the Burley, or $2j)2.SS2.5G 
and $147,542.34. respectively. i 

If the plan adopted by the committee in ascertaining thj? invest¬ 
ment of the two districts is followed. Jackson Lake costs would be 

used in toto, and added to the table submitted bv it would give the 
• * * 

following: 

i Charged to jcitarged to 

Item Minidoka ' | Burley 

district | district 


Dam. $215,644.88 i I $144,802.14 

('amp. 3.302.05 ! 52,640.76 

Power plant. 20.033.86 : 435.2S3.44 

Transmission system. 13,830.66 i 39.351.81 

Jackson Lake.. 282.882.56 I j 147,542.34 


54-j, 1 84. 21 


819, 720. 49 


Totals 
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189 On this basis the Mindoka district ratio of ownership would 

be 39.2 per cent and the Burley district G0.8 per cent. 

If the plan proposed herein by the Minidoka district is followed, 

namely, to make a uniform percentage of the cost of construction, 

based on the time used, namely. .‘*>.7 ner cent, the following table 

wouhl result, namely: 

* 


Item 

C harced to 
Minidoka 
district 

Charped to 
Bui ley 
district 

r>;i m 

.<•■> ’ r.4 j 

; $144.902. 14 

2\ 052. 26 
231.902.7*4 
39.351. SI 
89.330. 24 

(’amp..... 

1. 7.59. 

10. 10 
13.930.6O 
1.17.278.93 

Power plant 

Transmission svstem. . 

Jackson Lake.... 

Total* 

399.290. 23 

533. 599. 99 



On’this basis the Mindoka district ratio of ownership would, be 
42.80 and the Burley district .‘>7.20. 

Jackson Lake is without doubt a necessary adjunct to the power 
system, in that without that storage it would not be possible to main¬ 
tain a constant and sufficient head of water to serve either pumping 
or commercial power demands. In Jackson Lake the Minidoka 

district has a greater investment than the Burlev district. 

%• 

The position of the Minidoka irrigation district 


As already set forth, the Minidoka district has accepted the prin¬ 
ciple adopted by the committee in ascertaining the investments of 
the two irrigating districts in the power system but is seeking 
190 to have! that principle applied to all features in the same 
measure* Whether this course is followed or not. the report 
of the committee has demonstrated that the previous decisions of the 
department on the question of the division of profits from commer¬ 
cial power are unjust and inequitable to the Minidoka district and 
are not based on its investment. Certain credits have been allocated 
to the Minidoka district on the basis of 4.4/< and to the Burley oil 
the basis of 95*6 per cent of the profits. This allocation is based on 
a clear mistake of law and fact, but it in no way affects the profits 
which have not actually been distributed nor future profits as they 
accrue, all of which are and will be in the hands of the Secretary 
of the Interiot* to administer. However, said allocation is but a 
grant of credits in the books of the Reclamation Service so that a 
correction through additional credits to the Minidoka district mav be 
applied to effect a proper adjustment. 

The Bureau of Reclamation has placed the net earnings available 
for distribution as of December 31. 1927. at $728,302.09. Out of this 
amount the foregoing distribution has been $7,232.00 to the Minidoka 
district and $157,131.75 to the Burley district, or a total of $1G4.- 
363.75. leaving property or funds in the hands of the Secretary, as 
trustee for the water users, in the amount of $543,948.34 as of the 
date named. Since that time there have accumulated additional 
profits, the amount of which is unknown to the Minidoka district at 
the time this brief was prepared. The Minidoka district, therefore, 
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is seeking its fair share of the undistributed profits and |property 
purchased therewith and its fair share of all profits accruing after 
December 31. 1920. 

191 The Minidoka district has consistently contended that all 

%/ 

features used in power operations should be included! in deter¬ 
mining the investment of the two districts and that the commercial 
power profits should be divided on the basis of the costs thereof as 
apportioned to the districts. In so doing. however, it has| used the 
full cost of each item or feature involved as apportioned tb the dis¬ 
tricts, believing that such a course would avoid any controversy as to 
the use of the various features for irrigation and would! correctly 
represent the respective interests of the two districts. Eliminating 
Jackson Lake, for purposes of comparison, on the total costs of basic 
features or items recognized bv the committee, the ratio d>f owner- 
ship and of participation in profits would be 39.6% for the Minidoka 
district and 00.4% for the Burley district. The committee plan gives 
the said districts, respectively. 27.3% and 72.7%. The application 
of the time percentage plan to all of the said cost items jgives the 
said districts, respectively. 35.2% and 64.7%. The Minidoka district 
believes the use of total costs is fairer and more equitable, but it has 
accepted the principle laid down by the committee. 

The position of the Burley irrigation district ! 

The Burley irrigation district has argued and still argujps that it 
is fair and proper to totally disregard the use and value of jthe Mini¬ 
doka Dam for power purposes. It even goes so far in its bill of 
exceptions (par. marked (5). on page 4) as to claim that power was 
not one of tlie primary purposes for the construction of Minidoka 
Dam. That power was and is one of the primary objects for 

192 the Minidoka Dam is shown bv the fact that the Biirlev irri- 
gation district could not function except by its use for power 

purposes, and it uses the dam 46.71% of the year, on an average, to 
develop power for pumping. Without the dam the investment of the 
Burley district in the power house would be almost valueless. 

Notwithstanding Burlev district's willingness to see the water 
users of the Minidoka district robbed of any return on its investment 
in the dam and certain other features used for power, it now takes 
numerous exceptions to the report of the committee as being unfair 
and inequitable because, forsooth, the use and value of the Minidoka 
Dam for storage and diversion purposes is not properly taken into 
consideration. As a matter of fact, the committee does take these 
uses into consideration, as has already been set forth in this brief, 
but it also recognizes that use for storage has been modified by 
practice and that these uses have nothing to do with the issue now 
under consideration. The cost of the dam and other power features 
have been apportioned to the two districts and that apportionment 
has been accepted. There is no suggestion of any change in the 
allocation of the construction cost of the various features, as inti¬ 
mated by the exceptions of the Burley district (pages 10-11, under 
general head VIII), as the contractual relations between the water 
users and the United States in that regard are fixed and unchange¬ 
able. The committee, consequently, accepted the apportionment of 


5S723—31-S 
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costs as fair and equitable, assuming that the Secretary of the In¬ 
terior and the water users had considered ail these matters when 
the apportionment of costs were made ami accepted. 

193 The use of the Minidoka Dam for storage and diversion, 
therefore, is not an issue here, as both districts have the same 

proportionate rights (based on acreage) in the dam in that respect 
and a division of power profits on the basis of investments in power 
features will not affect their respective storage or diversion rights 
in the slightest degree. The sole question is whether or not the 
Minidoka Da in is an indispensable part of the power system and 
that must be answered in the affirmative. With this answer in view, 
the committee sought to aeertain the investments of the two districts 
in the Minidoka Dam and evolved the time formula to determine 
the ratio of ownership and of participation in power profits, the 
most favorable basis possible for tlie Burley district, as already 
pointed out in this brief, aside from ignoring completely the use of 
the dam for power purposes. 

Under the facts in thU case, therefore, the question of how much 
the storage in Walcott Lake is worth in dollars and cents or how 
much could be obtained therefor in rental (see Burley exceptions, 
page 4) are beside the mark. To either sell or rent the storage would 
be the death knell to all power profits: in fact, to sell would mark 
the demise of the Burlev district itself. Moreover, the Burlev dis- 
trict by this contention ignores the fact that it is now undertaking 
to enlarge its diversion canal <. to enable it to divert more water, 
and that this additional diversion right is not adding one dollar 
to its investment in the Minidoka Dam. 

The Burley district also excepts to the committee report (page 3). 
because of a failure to consider the use of Minidoka Dam as a regu¬ 
lating medium. Whatever value it may have in that respect will 
not be affected in anv degree bv the findings of the committee. 

%/ » V V. 

194 The rights of the two districts are fixed and their rights in 
this respect are not involved in this controversy. That the 

dam must be listed as a medium for regulation was known and recog¬ 
nized when the posts of construction were apportioned and accepted 
and this apportionment is used by the committee to the advantage of 

the Burlev district and to the disadvantage of the Minidoka district 
* 

on the basis of actual total investments. 

The Burley district also excepts to the report because the Minidoka 
district has a longer use of the dam for diversion purposes. 
(Page 8.) The Burley district overlooks two factors: First, it has 
the use of the dam for 46.71% of the year for power for pumping; 
that it now has its proportionate use for diversion and is increasing 
that use bv enlarging its diversion canal: and, second, that all these 
factors were disposed of by the apportionment of costs, acted upon 
and accepted by all parties concerned. If the two districts each 
had exactly the same use of the dam, equal in every respect for stor¬ 
age and diversion, notwithstanding the fact that Minidoka district 
is charged with 59.8% of the construction cost, it would not even 
remotely affect the use of the dam for power purposes or the invest¬ 
ment of either district as a basis for the division of commercial 
power profits. 
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On page 8 again, the exceptions of the Burley district states that 
the set-up of the committee does not correctly reflect the time the 
dam is used for diversion purposes. The foregoing argument answer 
this contention, but it is also proper to point out that the time the 
dam is used for diversion by either district is not the issue. The 
only issue, under the set-up of the committee, is to find what 
195 proportion of the time the dam is available for use ini the pro¬ 
duction of commercial power: and that, as previously stated 
herein, is the proportion of time it is not used by the Burley district 
for power for pumping or 53.29/i of the time, as found by the com¬ 
mittee. As the data on which the committee based its calculations is 
from official sources, the contention of the Burlev district is reallv 
directed to an impeachment of its accuracy: certainly it does not 
have any bearing on the merits of the principle involved. \ 

The various exceptions of the Burley district, relating to diversion, 
storage, costs, and water regulations, are all outside the issue before 
the Secretary. The only issue is the amount of the respective invest¬ 
ments of the two districts in power features and the committee set-up 
is more than favorable to the Burley district. The apparent: purpose 
of these contentions is perhaps to divert attention from the real issue, 
namely, that the dam is an indispensable part of the power system, 
just as was formerly done by contending that the power plant con¬ 
stituted the entire svstem. 


Jurisdiction of the Secretarv of the Interior 


report failed to consider its property 
of which it “acquired 95.6% in and to 


In its exception, under head of caption V, the Burley district con¬ 
tends that tlie committee's 
rights, under and bv virtue of 
the power plant of the Minidoka project/’ 

Here we come into contact again with the confusion of terms and 
the words “ power plant " are flung to the front. The committee did 
recognize the property rights in the power plant. It also recog¬ 
nized the property rights of the Minidoka irrigation dis- 
196 trict in the Minidoka Dam and other power features and 
there is the rub. 

In caption VI. the Burley district also contends that the committee 
failed to take into consideration its property rights by and through 
the decisions of former Secretaries of the Interior and tigs is the 
real bone of its whole contention. If the Burlev district can make 
this contention stick, regardless of its injustice and inequity and in 
spite of the fact that the former decisions are based on a plain, 
palpable mistake, largely due to the ingenuity of its attorney it 
making the words ** power plant " mean ** power system,” itj will be 
satisfied but not otherwise. The Burley district not only wants to 
enlarge its canal and obtain greater use of the Minidoka £>am for 
diversion: it not only wants to use the dam 46.71% of the year for 
pumping purposes: but it wants practically all the profits ljesulting 
from the use free of interest or cost of more than $440,000 invested 
in indispensable power works of the project, by the Minidoka jdistrict. 
It is taken for granted that the Secretary of the Interior, if he has the 
power to do so. will not be a party to the perpetuation of such a 
grotesque travesty on justice, hence the following discussioiji of his 
jurisdiction in the premises. 


i 
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Is the Secretary bound to perpetuate a palpable error in his predeces¬ 
sor’s decision in discharge of his duties to the water users under 
the act of December 5. 1924 

The act of December 5. 1924 (subsection I of sec. 4. 43 Stat. T03) 
makes it the duty of the Secretary of the Interior to equitably 
197 apportion the power profits between Minidoka irrigation dis¬ 
trict and tiie Hurley irrigation district, together comprising 
the Minidoka project. 

By order dated March 14. 1927. Secretary Work directed that the 
power profits should be distributed as follows: 

Hurley irrigation district. Oo.G'y. 

Minidoka irrigation district. 4.4'7. 

A petition for reconsideration was filed and in denying same Secre¬ 
tary West. March 2. 1929. said: 

“Willi certain proper exceptions, the rule is well settled, as a rule 
of administration % that the final decisions of the head of a department 
must, in the discharge of his duty, lx 1 accepted as binding upon his 
successor in the same department in the same case. 


* 


* 


* 


“All the facts now presented to me were before Secretary Work 
when the order complained of was entered, and it must be assumed 
that the action taken was the result of careful and deliberate con¬ 
sideration. and that it was taken with full and area rate hno ad edge of 
conditions as tin g existed on the Mintdoka project. 


* 


* 


* 


“Assuming, for the sake of argument, that I have the power to 

reverse or modifv the ruling of mv predecessor in office. I would not 

* • • 

be justified in substituting my judgment for his unless clearly con¬ 
vinced, that his action ires a-rong. T am not so convinced. 

“For the reasons stated. I must decline to reopen the matter. The 
petition is accordingly denied." 

198 Thereafter, a petition was filed on behalf of the Minidoka dis¬ 
trict for the appointment of a committee competent to pass 
upon the issue involved, with directions to gather all available data 
bearing upon the power proposition on the Minidoka project and 
to consider and report to you on certain material and vital matters 
necessary in the determination of the proportion of ownership of the 
two divisions in the power features of this project and of their 
equitable interest in the profits from the use thereof. That commit¬ 
tee has made its report in the premises and the only real question 
of importance remaining is as to your pencer* and duties in the 
premises in the light of said report. 

This report is clearly new matter in the case and furnishes the 
only real basis for clear and fair understanding of the matter in 
dispute between the two districts on which a fair judgment can be 
rendered. 

Let us first look to the case as presented in Secretary Work's order 
of March 14. 1927. To a proper understanding of it it is necessary 
to quote the whole of said order so far as relates to the distribution 
of the power profits. It reads as follows: 


I 
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It appears that after the irrigation systems of the two! districts 
had been practically completed, a board of review was organized for 
the purpose of apportioning between the districts the water and the 
cost those elements which were common to both. The board of re¬ 
view recommended that the cost of the power plant be apportioned 
between the two districts on the basis of their maximum demand for 
power—that 95.6 per cent of the cost of the power plant bej charged 
to the Burley district, and 4.4 per cent be charged to the 

199 Minidoka district. The plan of the board of revie\y for the 
apportionment of the construction costs of the pow^r system 

was adopted by the then Secretary of the Interior, and was used 
in fixing the construction charges of the two districts. 

“More electric energy was developed than was necessaryjto pump 
water for irrigation, and the surplus was sold. From the;proceeds 
of the sale of electric* energv the svstem has been enlarged; and the 
profits now amount to a considerable sum. 

“As tile matter now stands, to state it simply, the Burley district 
owns 95.6 per cent of the power plant, and the Minidokij, district 
the remainder, or 4.4 per cent. To declare that, because tljie opera¬ 
tion of the power plant has proven profitable, the Minidokji district 
should be entitled to more than 4.4 per cent of the profits, would be 
arbitrarv. and could onlv be sustained bv holding that the recom- 
mendation of the board of review was erroneously approved. That 
I am not prepared to do. at this late day. many years after Contracts 
had been entered into with the two districts on the basis jthereof.” 

The board of review referred to in the Secretary’s oyder was 
named for the purpose of ascertaining construction, costs on the 
Minidoka project and when the Secretary says— 

u The board of review recommended that the cost of tile power 
plant be apportioned between the two districts on the basis! of their 
maximum demand for power—that 95.6% of the cost of tike power 
plant be charged to the Burley district and 4.4 per cent be! charged 
to the Minidoka district 

it was evidently meant that the cost of power house and iis equip¬ 
ment should be so apportioned. Evidently the Secretary's terms 
“ power plant" was not intended to embrace the “ pomer \tsysteni" 
by the use of which the energy is created and distributed. 

200 At the time the board of review made its report there were 
no power profits. Up to that time the commercial pdwer sys¬ 
tem was operated at a loss and there was no law under whidh power 
profits could be allocated between the districts either by the board 

or bv the Secretarv of the Interior and it must be very clear, there- 
• « •/ 

fore, that this board had no authority to consider, much lessjallocate, 
anticipated profits on this project. 

Secretary Work not only overlooked the purposes and ppwers of 
said board of review, but assumed that this report had been approved 
and adopted by the Secretary of the Interior and was therefore 
binding upon him, for it will be noted that he says to declare that 
the Minidoka district should be entitled to more than 4.4% of the 
profits 44 could only be sustained by holding that the recommendation 
of the board of review was erroneously approved. That, I am not 
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prepared to do at this late day.—many years after contracts had 
been entered into bv the two districts on the basis thereof.” 

This assumption was clearly negatived by the opinion of First 
Assistant Secretary Finney in his decision of September 27. 1926, 
relating to Jackson Lake profits, in which opinion, in referring to 
the said board of review's report in June. 1915, it was said: 

“ This report, however, was never approved by the Secretary of the 
Interior or official/ tj adopted 

Thus, it will be seen that the opinion of Secretary Work, allocat¬ 
ing 95.6'; to the Burley irrigation district and but 4.4of the 
power profits to the Minidoka irrigation district was based 

201 Hohhj on a misconception of the purposes of said board and 
of the effect of its report, and therefore fell far short of 

meeting the assumption of Secretary West's opinion refusing to 
re-open this matter, wherein it was said— 

** It mist be assumed that the action taken was the result of care¬ 
ful and deliberate consideration, and that it was taken with full 
and accurate knowledge of conditions as they existed on the Mini¬ 
doka project.*' 

Mr. Secretary, you now have before you the full clear, and com¬ 
prehensive report made by an impartial committee of your own 
choosing, after due opportunity to both districts to be heard, which 
report clearly demonstrates that Secretary Work's order was given 
wit/tout accurate kaoa'ltdffc of coudifitntx ax thn/ twisted on the 
Minidoka project. Further, that the conclusion reached by Secre¬ 
tary Work was clearly wrong and does great injustice to the water 
users comprising the Minidoka irrigation district. When this view 
is readied, as it must he. in the light of the facts the question arises 
have von the power and the dutv to correct it? 

At the former hearing before 1 Secret a rv West, the Burlev irriga- 

tion district earnestly urge*l the doctrine of res adjudicata which 

was in fact the basis for Secret a rv West's decision denving the 

• « ‘ 

petition for reconsideration. 

It is. therefore, assumed that the same contention will be advanced 
bv the Burlev irrigation district as against vour consideration and 
action with respect to the present report made by your committee, 
and in reply thereto, it is our contention that the strict doctrine 
of res adjudicata has no controlling effect in the light of the 

202 facts in tills case and does not prevent your reconsideration of 
tin* entire matter and the granting of substantial justice. 

The main purpose of the reclamation act is a reclamation of a 
portion of the public domain otherwise worthless, in ordn* to thereby 
advance its disposition. The Secretary of the Interior is charged 
with the responsibility of seeing that the scheme of reclamation is 
carried out and that the money advanced in aid of the project 
through the reclamation fund is returned to the United States. Ho 


also, however, owes a responsibility to the people induced to go 
upon the lands and contract for their purchase with the reclama¬ 
tion charge attached, and under the direction of the Congress he is 
charged with a grave responsibility towards the water users in 
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making an equitable apportionment of profits from the use of sur¬ 
plus power generated under this project. 

The order of Secretary Work is not a judgment . and the doctrine 
of res adjudicata will not prevent departmental action lin review 
where such course is the only one by which substantial jlistice can 
be secured. 

Osborne et al. v. Knight (on review). 23 L. D. 21(5. ; 

See also: 

Joseph Pretzel. 24 L. T). 04. 

Said order was but an administrative act and therefore inquiry 
may be made by the successor in office in pans to ascertain the nature 
and basis of the determination reached in the order, and to that 
end occurrences leading up to the order may be examined. 

Parcher v. Gillen. 20 L. D. 34. 

Harkradar v. Goldstein. 31 L. D. 87. 

203 See also the decision of the Supreme Court of tljie United 

States in Kov (). West, Secretarv. etc., v. Standard Oil Co., 

•. ■ * %/ / / 

27jS U. S. 200. and cases therein cited. 

In this connection it must lie remembered that the administration 
of the Minidoka project is still within the jurisdiction of the Sec¬ 
retary of the Interior and will so continue until all the teijms of the 
reclamation act have been carried into effect and the project for¬ 
mally delivered to the exclusive jurisdiction of the districts. 

Regarding the power profits on this project, the account kept 
in the Reclamation Service respecting the same is a continuing 
account growing bigger each year, and the administration of this 
account is clearly within the jurisdiction of the department and 
errors found therein may be corrected and adjusted as! in other 
booking accounts. 

Regarding the equitable powers of the department and the limits 
of its jurisdiction, see also: 

Widiams r. United States. 138 U. S. 514. 

Knight c. Land Association. 142 U. S. 1(51. 

Michigan Land Lumber Co. r. Rust. 1(58 U. S. 580. 

In the light of this review of the authorities, can it be; seriously 
contended that your obligations of office require you to perpetuate 
an order so palpably wrong, a review and correction of which, by 
you. probably affords the only method of doing substantial justice? 

Respect f ill 1 y subinitted. 

F. M. Goodwin, 

F. W. Clements, 

L. H. Cake. 

Attorneys Minidoka irrigation district. 


I 
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204 In the Supr »mc Court of the District of Columbia 

Holding an equity court 


Equity No. *>0636 

Burley* Irrigation District, a corporation, plaintiff 


r. 


Ray* Lyman Wilbur. Secretary' of the Interior. Interior Depart- 

nient. Washington. I). C.. defendant 

Stipulation of facts 

Filed December 1. 10-10 


* 


si: 


V 


* 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled cause, bv their respective attornevs of record, that 
the following a:e true and correct statements of facts which, together 
with the admissions in the answers to the amended bill and the ex¬ 
hibits to the amended bill of complaint and answer thereto incor¬ 
porated herein by reference, may be taken by the court without fur¬ 
ther proof thereof. 

1. Blaintilf i> a quasi-municipai corporation organized and exist¬ 
ing under the laws of the State of Idaho. 

2. Defendant is now and has been since March •"». 19gi>. the duly 
appointed, qualified, and acting Secretary of the Interior of the 
United States and as such has charge of tlit- administration of the 
laws of the United States relating to irrigation and reclamation 
projects constructed by the United States and particularly of the 
administration of the act of Congress known as the reclamation act, 
being the act of June 17. 1902 (32 Slat. 3ns), as amended and sup¬ 
plemented by later acts of Congress. 

3. In 1904 the then Secret a rv of the Interior approved an irriga- 
tion and reclamation project known as the Minidoka project for the 

irrigation of certain lands located in Cassia and Minidoka 
205 Counties,in the State of Idaho. Pursuant to and a< a part 
of the said project, the Minidoka Dam was erected across the 
channel of Snake River, situated in said Cassia and Minidoka Coun¬ 
ties. Idaho, which dam was completed in September. 190(5. The 
Minidoka project consisted and now consists of two units, (1) a 
gravity unit, now known as and comprising the Minidoka irrigation 
district, in which district some 71.000 acres of land are chiefly irri¬ 
gated by water (conveyed by gravity, and (2) the south-side pump¬ 
ing unit, now known as and comprising the Burley irrigation dis¬ 
trict. in which district some 48.000 acres of land are irrigated by 
water lifted by pumps operated by electric power. Water has been 
supplied from this project to the gravity unit (Minidoka district) 
since 1007. In the year 1908, pursuant to the aforesaid project and 
plan, the United States Reclamation Service began the construction 
of a power house at the Minidoka Dam and pumping stations oper¬ 
ated thereby. The initial power-plant equipment consisted of five 
vertical units, the first of which was completed and placed in opera¬ 
tion in 1909, and water has been supplied from the project to the 
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pumping unit (Burley district) since that date. The next! four units 
were placed in operation before the end of 1910. In June, 1926, a 
sixth power unit was built and placed in service on the project by 
the United States Reclamation Service. Irrigation lias the first call 
on the power thus generated during the irrigation season,jbut power 
has been furnished throughout the year for commercial enterprises 
to the towns of Rupert and Burley, individual farmers' daily needs, 
and some enterprises throughout the project during previous years. 

The Minidoka Dam was originally constructed with penstock 
openings to make it available for use in the production! of power. 
The cost of the said dam was $676,575.37. of which $40-1,06:2.93, or 
59.2 per cent, was charged to the Minidoka irrigation district, and 
$271,912.44. or 40.8 per cent, was charged to the Burley! irrigation 
district. When the power house was constructed, as hereinbefore 
stated, the said dam was used as part of the upper wall ofj the power 
house. 

206 4. In 1915 Franklin K. Lane, then Secretary of the Interior, 
appointed a central board of review and a number of local 

boards of review, pursuant to an order approved January 30, 1915, 
a copy of which is attached to defendant's original answer as Ex¬ 
hibit A and is made a part hereof by reference. The board of review 
appointed for the Minidoka project was composed of C. |R. Burky, 
chairman: A. (d. DeMary. settlers’ representative of the gravity unit; 
Ben C. Edwards, settlers* representative of the pumping! unit; and 
Charles II. Paul, engineer U. S. Reclamation Service. 

5. Section 15 of the act of Congress of August 13. 1914. c. 247, 
38 .Stat. 690. known as the reclamation extension act, is as follows: 

** Sec. 15. That the Secretarv of the Interior is herein* authorized 
to perform any and all acts and to make such rules and regulations 
as may be necessary and proper for the purpose of carrying the pro¬ 
visions of this act into full force and effect." 

6. In June. 1915. the said board of review submitted a| report to 
the then Secretary of the Interior, a copy of which is attached to 
the bill of complaint as Exhibit 1 and which is made a part hereof 
by reference. 

7. The said report of the board of review was approved bv the 
central board of review on September 27, 1915, a copy! of which 
approval is attached to the bill of complaint as Exhibit! 2 and is 
made a part hereof by reference. 

8. On November 3, 1915. the Secretary of the Interior gave public 
notice of the lands irrigable under the pumping unit of thej Minidoka 
project, the limit of area per entry, the charges per irrigable acre 
upon said entries and upon lands in private ownership, and the num¬ 
ber of annual installments in which such charges were to be paid; the 
charges per irrigable acre for the said pumping unit being fixed, 
determined, and specified in said public notice as $56.50 p^r acre for 
entries on public lands and $57.50 per acre for lands in private own¬ 
ership. A copy of said public notice is hereto attached and made a 

part hereof. 

207 9. Thereafter in compliance with the rules and regulations 
of the Interior Department the entrymen and landowners of 

the pumping unit of the Minidoka project made, executed, and 
delivered to the United States water-right applications for water to 
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be used upon and in the irrigation of their lands, such applications 
being in the prescribed form approved by the Secretary of the 
Interior, copies of the said forms of water-right application being 
attached to the amended bill of complaint as Exhibits 3 and 4. which 
are made a part hereof by reference. The blanks in paragraph 3 of 
said forms as filed were tilled in with the date ** November 3. 1915. v 
and the sum of **$56.50** or **$57.50.** according to whether the 
lands were public or in private ownership. 

10. Such water-right applications have been made and approved 

by all entrymen and owners of private lands within the pumping 

unit of the Minidoka project for all the irrigable lands in said 

pumping unit. The Hurley irrigation district, plaintiff herein, is 

now operating that part of the Minidoka irrigation system known as 

the [lumping unit, under a contract between the United Slates and 

the Buriev irrigation district. dated March 15. 1926. 

» * 

11. The cost of the power house and equipment thereof was 
$455,317.40. which has been charged against the Minidoka irrigation 
district and the Hurley irrigation district in the following pro¬ 
portions: Against the Minidoka irrigation district 4.4 per cent, or 
$20,033.96. and against the Hurley irrigation district 95.6 per cent, 
or $435.2^3.44. These charges of the co.-t of the said power house 
and equipment thereof remain unchanged at the present time. The 
power house and equipment thereof constitute the only features, the 
construction costs of which were charged against the two districts 
in the proportions above named. 

12. Dining the nonirrigation season a portion of the electrical 
energy generated by the Minidoka power plant lias been :ni<l is soul on 

the project to Useis for commercial purposes. After the corn- 
208 pletion of the project the proceed.- from the sale of such 
surplus energy were applied to the expansion and improve¬ 
ment of the electrical svstem until sometime in the vear 1915. Since 

• • 

that time the sale of such surplus energy has resulted in a profit 
over and above all expense- of operation and all need of new con¬ 
struction or improvements of tlie power system. 

13. Subsection I of the act of Congress of December 5. 1924. c. 4. 
43 Stat. 703. is as follows: 

** Whenever the water users take over the care, operation, and 
maintenance of a project, or a division of a project, the total accu¬ 
mulated net profits, as determined by the Secretary, derived from 
the operation of a project power plants, leasing of project grazing 
and farm lands., and the sale or use of town sites, shall be credited 
to the construction charge of the project, or a division thereof, and 
thereafter the net profits from such sources may be used, by the water 
users to be credited annually, first, on account of project construction 
charge; second, on account of project operation and maintenance 
charge: and third, as the water users may direct. No distribution 
to individual water users shall be made out of any such profits before 
all obligations to the Government shall have been fully paid.** 

14. Pursuant to section 5 of the act of Congress of August 13, 
1914, 38 Stat. 687. the operation of the gravity unit of the Minidoka 
project was taken over from the United States Reclamation Service 
bv the Minidoka irrigation district on January 1. 1917, under a 

« K. •' * 

contract between said district and the United States, which said 
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contract was supplemented by another contract betweeii the same 
parties under date of February 11. 1927. which later cojntract pro¬ 
vided in part as follows: 

u Credits under subsections I and J of section 4. act of December 

5. 1924 

“ 9. Pursuant to the provisions of subsections I and of section 
4 of said act of December 5. 1924. the Secretary will determine and 
announce the total accumulated net profits to be credited under the 
said subsections to the Minidoka project, and what portions thereof 
to the said completed divisions, included in the Burley amjl Minidoka 
irrigation districts. He will also determine and announce what 
proportionate part or percentage of accumulated net profits which 
it is found should equitably be credited to the completed divisions 
of the project, should be credited to the lands in the Burley irriga¬ 
tion district, or south side pumping division, and what proportion¬ 
ate part to the lands in the Minidoka irrigation district.] or gravity 
division of the project, which determination and announcement will 
be set out in a statement, a copy of which will be sent ito each of 
the two districts. * 

" Increase in project power supply 

u 12. "Whereas both the Burley irrigation district and the Minidoka 
irrigation district have heretofore authorized the use of the accumu¬ 
lated net profits from the operation of the power plant atj the Mini¬ 
doka Dam to the improvement, purchase, and installation of ma¬ 
chinery in the power plant at Minidoka Dam for the purpose of 
increasing the power output of said plant, and such improvement and 
enlargement of the power plant at the Minidoka Dam is npw author¬ 
ized and under construction or about to he constructed. 

** Xow. therefore, it is agreed that in order to make some provision 
for supplying the growing demand for commercial po\yer on the 
Minidoka project and the additional power which will he required 
for pumping water in connection with the pumping division of said 
project, and before determining and announcing the accumulated net 
profits from the operation of the project power plant, the; Secretary 
shall deduct from the net profit which would otherwise be available 
from that source the sum of three hundred thousand dollars ($300,- 
000). which shall be applied if authority is given and if Appropria¬ 
tions therefor are made by Congress, first, to the improvement or 
purchase and installation of machinery in the power plant at the 
Minidoka Dam for the purpose of increasing the power joutput of 
said plant: and. second (if any balance of said sum remains), to the 
payment of a proportionate share of the cost (a) of the power plant 
to be constructed by the United States at the American Falls Dam 
and (b) of the power privilege in connection therewith,! including 
the right to the use and benefit of a pro rata share in all power gener¬ 
ated at the island and west-side plants at American Falls over and 
above the amounts required for construction purposes in connection 
with the American Falls Dam pending the construction of the large 
power plant contemplated by the United States at the said dam. 


i 
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Upon the completion of the said improvements in or installation of 
machinery at the Minidoka power plant the Secretary will furnish 
the district a statement (o) of the cost of such improvements and (b) 
of the balance remaining from the said sum of three hundred thou¬ 
sand dollars (£300.000) which is available for application toward the 
payment of a proportionate part of the cost of the proposed power 
plant at the American Falls Dam and the power privilege in con¬ 
nection therewith, and the constructed divisions of the Minidoka 
project embraced in said Minidoka and Burley irrigation districts 
shall be entitledito the benefit of the proportionate part of the power 
actually available from the said plant to be constructed at the Ameri¬ 
ca'] Falls Dam or the net profits thereof in the proportion that tlie 
said balance remaining from said sum of three hundred thousand 
dollars (£300.000) is of the total cost of the said power plant and 
power privilege in connection therewith a< the same is determined 
and announced by the Secretary after the completion of said plant. 
The proportionate part of the proceeds of the power from the Ameri¬ 
can Falls power plant allotted bv the Secretary to the Burlev and 
Minidoka districts to be divided between said districts in the same 
proportion as the proceeds of the power from the plant at the 
210 Minidoka Dam. The net profits available from the use for com¬ 
mercial purpose's of any part of the district’s share of the 
power generated from the Government plant or plants at American 
Falls shall be determined and announced annually by the Secretary 
in the same manner as the future net profi-s from the Minidoka plant. 
Pending the completion of the proposed new plant to l»e constructed 
by the United States at American Falls, the district or the lands 
thereof will be allowed the use or benefit of its. or their, pro rata 
share of power generated at the island and west-side plants at Ameri¬ 
can Falls over and above the amounts required for construction pur¬ 
poses. or proportionate parts thereof, in like manner as herein pro¬ 
vided with reference to net profits hereafter realized from the power 
developed at the Minidoka plant. It is understood that the cost of 
the transmission line from American Falls to the second lift pumping 
plant of the Burlev irrigation district is to be deducted from the 
accumulated net profits from the power plant." 

15. Pursuant to section 5 of the said act of Congress of August 13. 
1914. the care, operation, and maintenance of the pumping unit, 
including the canals and pumping plants, were taken over on March 
15* 19*20. by the plaintiff, under a contract of that date between plain¬ 
tiff and the United States, a copy of which contract is hereto attached 
and made a part hereof. 

16. From March 5. 19*23. to July 24. 192s. Hubert Work was Secre¬ 
tary of the Interior of the United States. 

17. On March 14. 1927. the then Secretary of the Interior rendered 
a decision apportioning credit for the power profits between the two 
districts of the Minidoka project on the basis of 95.6 per cent of the 
Burley irrigation district and 4.4 per cent to the Minidoka irrigation 
district. A copy of the said decision of March 14. 1927. is attached 
to the bill of complaint as Exhibit 5 and made a part hereof by 
reference. 

18. The commercial power profits of the Minidoka project, in 
excess of necessary and reasonable new construction, as determined 


i 
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by the respective Secretaries of the Interior holding office during 
such periods, have been as follows: 

Accumulated to A]Til 1. 1920_I $354. .109. S5 

April 1. 1926, to Dec. 31. 1920_i 47.188.38 

Jan. 1. 1927, to Dec. 31. 1927_i 02.005.32 

Jan. 1, 1928. to Dec. 31. 1928_i 91. 700. 37 


Total to Dec. 31. 1928_! 550.130.12 
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Of the foregoing the sum of $1300.000 has been reserved by 
the United States, under the contracts between Hie United 
States and the Minidoka and Burley irrigation districts! heretofore 
mentioned, for the purchase and installation of machinery to increase 
the power output of the Minidoka power system, and thq balance of 
$256,130.12 has been credited to the two districts as follows: 

Burley irrigation district, 95.(5''_L 8244.S60.40 

Minidoka irrigation district, 4.4% _11,269.72 

The said credits have not extinguished the charges against plain¬ 
tiff on account of the project construction costs charged jagainst the 
pumping unit, and the plaint iff* at the present time is indebted to the 
United States over and above the aforesaid credits, on 'account of 
such construction costs. 

19. From Julv 25. 1928. to March 4. 1929. Kov O. Wi^st was the 
Secretary of the Interior of the United Stales. 

20. On January 3. 1929. a petition was filed with BoV O. West, 
Secretary of the Interior, on behalf of the Minidoka irrigation dis¬ 
trict for reconsideration or rehearing of the said order! of March 
14. 1927. of Secretary Work, in so far as it is elated to tlie distribu¬ 
tion of profits derived from the operation of the Minidoka power 
plant. On March 2. 1929. Secretary West denied the said petition, 
a copy of his decision being attached to the bill of cojnplaint as 
Exhibit 6 and which is made a part hereof by reference, I 

21. Defendant Eav Lvman Wilbur became Secretary of the In- 
terior March 5. 1929. Thereafter, on July 30. 1929. tliej Minidoka 
irrigation district filed a further petition requesting the appointment 
of a commission to consider and report on matters material and vital 
in the determination of the proportion of ownership of the two divi¬ 
sions in the power features of the project and of theiir equitable 

interest in tin* profits from the use thereof. On August 16, 
212 1929. a commission was appointed by Joseph M. Dixon. Act¬ 

ing Secretary of the Interior, composed of J. H.! Rothrock, 
attorney, office of tin* Solicitor of the Department of tlijj Interior, 
chairman. (\ G. Paulson, district engineer. Geological Survey. Boise, 
Idaho, and A. W. Harrington, district engineer. Geological Survey, 
Albany. X. V.. a copy of the order appointing said commission 
being attached to the original answer herein as Exhibit B and made 
a part hereof by reference. On September 23. 1929. theisaid com¬ 
mission submitted a report, a copy of which is attached to the orig¬ 
inal answer herein as Exhibit C and made a part hereof! by refer¬ 
ence. Upon the filing of said report both districts were accorded 
thirtv davs to file exceptions thereto and thirty davs additional to 
file briefs. Exceptions and briefs were filed by both the j Minidoka 
irrigation district and the Burley irrigation district, copie^ of_\vhich 


are attached to the original answer herein as Exhibits D. 
G, which are made part hereof by reference. 


E, F, and 
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22. Defendant has not considered or acted upon the said report 
of the commission appointed by Acting Secretary Dixon, dated Sep¬ 
tember 2%. 1929. Exhibit C. and further action thereon or with 
respect to any of ihe matters involved in this suit has been and will 
be suspended pending the outcome of this suit. By correspondence 
between counsel immediately after the filing of the petition it was 
agreed that, pending the outcome of the suit, no action would be 
taken respecting any of the matters involved by the department, for 
which reason no further action to obtain preliminary injunction 
was necessary. 

213 It is further stipulated and agreed that the parties hereto 
reserve the right to object to the materiality or relevancy of 
any of the facts herein stipulated. 

IX T. Lowe, 

E. Barrett Pretty man. 

P. C. Kino. Jr.. 

Attorney* for Burley 1 rriyation B/*triet. 

707 Mun*ey Build'my. 1 Ya-*hinyton. If. C. 

E. C. Finney. 

O. II. Graves. 

Solicitor and A**i*tont Solicitor. 

Be part inert of the I nt rrioe. 
i Attorneys for Defendant. 

December 10. 1930. 


214 Minidoka Project. Idaho 


ith-Side Pumping Unit 


Department of tiie Interior. 

1 Va*hint/ton. Xovemher •>, 1016. 


public notice 

1. In pursuance of the provisions of section 4 of the reclamation 
act of June 17. 1902 (32 Stat. 388), and acts amendatory thereof and 
supplemental thereto, and particularly the reclamation extension 
act of August 13. 1914 (38 Stat. (58(5). notice is hereby given that 
water will 1 m? furnished from the south-side pumping unit of the 
Minidoka project. Idaho, in the irrigation season of 1916 and each 
irrigation season thereafter, upon the filing of proper water-right 
application for the irrigable lands in the said unit shown upon the 
following farm unit plats, viz: 


Boise Meridian 
Townships 10 and 11 south 
Ranges 22. 23. 24. and 25 east 

approved March 1. 1911. by the Secretary of the Interior and on file 
in the office of the project manager. U. S. Reclamation Service. 
Rupert. Idaho, and of the local land office at Hailey. Idaho. 

2. Homestead entries of the farm units shown on said plats em¬ 
bracing public lands of the United States may be made on and after 
December 1, 1915L at 9 o'clock a. m.. at the local land office. Hailev, 

/ • V * 
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Idaho, if found regular and accompanied by the certificate of the 
project manager, showing that water-right application! has been 
filed and proper water-right charges deposited. 

3. Warning is hereby expressly given that no person will be per¬ 
mitted to gain or exercise any right whatever under any Settlement 
or occupation begun prior to 9 a. m. December 1. 1915. on any lands 
shown on said plats, provided, however, that this shall not interfere 
with anv valid existing rights obtained bv settlement or ehtrv while 
the land was subject thereto. The project manager will receive 
water-right applications accompanied by the proper water-tight pay¬ 
ments in the form prescribed in paragraph 12. and issue certificates to 
applicants for public lands at any time after the date of this notice. 
Each application must be for a specific farm unit. Morel than one 
person may make water-right application for the same farm unit. 
Fling of water-right application and issuance of certificate gives 
no preference right to make entry. Acceptance of application will 
be endorsed thereon by the project manager when notified by the 
local land office that entry has been allowed. All other applications, 
with payments made, will be returned to applicants upon (surrender 
by them of the certificate of filing issued by the project manager. 

4. The limit of area per entry representing the acreage Kviiich. in 
the opinion of the Secretary of the Interior, may be reasonably re¬ 
quired for the support of a family upon such lands is fixed at the 

amounts shown upon the plats for the several fa(m units. 
215 The maximum limit of area for which water-right! applica¬ 
tion may be made for lands in private ownership .-hdll be 160 
acres of irrigable land for each landowner. Water-right! applica¬ 
tions for lands in private ownership may be made on and jafter the 
date of this notice. All water-right applications, whether for public 
or private lands, must be made to the Project Managejr, U. S. 
Reclamation Service. Rupert. Idaho. j 

5. The water-right charges per acre of irrigable land arje of two 
kinds, (a) a charge as hereinafter provided for the building of the 
irrigation system, termed the “construction charge." and; (b) an 
annual charge for operation and maintenance payable on March 1 
of each year for the preceding irrigation season. The operation and 
maintenance charge for the irrigation season of 1910 shall ibe $1.00 
per acre of irrigable land, whether water is used thereon! or not, 
which will entitle the water user to one acre-foot of water jfor each 
acre of irrigable land. Additional water supply will be furnished at 
the rate of 40 cents per acre-foot: Pro ruled. That all water delivered 
in any irrigation season, before June 15 and after August 31, shall 
be charged as though it were one-half the amount of water lactually 
delivered. 

6. For lands entered subject to the provisions of the reclamation 
law the construction charge shall be $56.50 per irrigable a<bre, and 
for State or deeded lands and for lands not entered subjeejt to the 
reclamation law the construction charge shall be $57.50 per irrigable 
acre. 

7. For homestead entries made after August 13. 1914. and'land in 
private ownership, which, after August 13, 1914, is signed under 
contract with the South Side Minidoka Water Users Association, 
water-right applications will be accepted at the construction! charge 
applicable thereto under the provisions of section 6 I hereof. 


i 
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An initial payment of 5 per centum on account of tlie construction 
charge shall be made at the time of entry or filing of water-right 
application, which application must be on the form provided under 
the reclamation extension act. The remainder of the construction 
charge shall be paid in 15 annual installments, the first 5 of which 
shall each be 5 per centum and the remainder each 7 per centum of the 
total construction charge. The first of said annual installments shall 
become due and payable December 1 of the 5th calendar year after 
the initial instalment, and subsequent instalments >hall become due 
on December 1 of each calendar year thereafter. 

8. For lands shown on said plats and ent< red on or before August 
13. 1914. or lands in private ownership which were subscribed to the 
South Side Minidoka Water Users Association on or before August 
13. 1914. tiie said construction charge shall be paid in ten equal annual 
instalments. The first of said instalments shall be paid at the time 
of filing water-right application, and the second of such instalments 
shall be due and payable December 1 of the subsequent year, and 
subsequent instalments shall become due and payable December 1 of 
each year thereafter: Provided. hotrerer . That if water-right appli¬ 
cations subject to the provisions of the reclamation extension act of 
August 13. 1914. be filed by the applicant within (> months of this 
notice the lirst instalment of the construction charge shall be due 
December 1. 1915. and subsequent instalments December 1 of each 

vear thereafter. The first four of such instalments shall each be 2 
* 

per centum: the next two installments shall each be 4 per centum: the 
next 14 instalments each 0 per centum of the total construction charge. 

9. In case the lands of any water-right applicant shall have been 

credited on the books with any amount paid as rental charges 
21b he shall receive a like credit on the amount of construction 
charges levied against his land and the credits therefor shall 
be applied as instalments become due until fully absorbed. 

10. Any water-right applicant or entryman may. if he so elects, pay 
the whole or any part of the construction charges owing by him 
within any shorter period than that provided by the public notices 
and orders applicable to his land. 

11. In all cases where water-right application for lands in private 
ownership or for lands under entries not subject to the reclamation 
act shall not be made within one year after the date of this notice, the 
construction charge for such land shall be increased 5 per centum 
each year until such application is made and initial instalment is 
paid. 

12. All charges must be paid at the office of the D. S. Reclamation 
Service at Denver. Colo. Drafts on New York or Denver, or money 
orders, etc., should be made payable to the Disbursing Officer. United 
States Reclamation Service. Denver. Colo. 

13. The method of determining the annual operation and mainte¬ 
nance charge, and the penalties for failure to pay the construction 
charge and the operation and maintenance charges when due. and 
discount allowed for prepayment of operation and maintenance 
charges for all lands shall be as prescribed bv the act of August 13. 

1914: 

i Andrieus A. Jones. 

First Assistant Secretary of the Interior. 
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Contract between United States of America anId Burley 
Irrigation District Under the Act of December 5, 1924— 
Minidoka Project, Idaho 

Form approved by Sec. Int.,_I_, 192C. 


Department of the Interior, Bureau of Reclamation—Minidoka irri¬ 
gation project—Contract between the United States and the Bur¬ 
ley irrigation district providing for turning over to district the 
operation and maintenance of the canal system of $outh-side 
pumping division and applying terms of fact findets’ act to 
Minidoka project. 

INDEX 

Articles j No. 

Lands included in the district_!_ 2 

Previous contracts___ i _ 3 

Landowners desire benefit of act of December 5, 1924_i_ 4 

Work transferred_ j._ 5 

District accepts the care, operation, and maintenance of tlie transferred 

works_1_ f, 

Reserved works to be operated by tiie United States_ j. _ 7 

Credits under subsections 1 and J of the act of December 5, 1924_i_ Sato Sc 

Increase of project power supply_L Sd and Se 

Increasing canal capacity for the south-side pumping division_j_ Sf 

Additional storage_ ---!- Sg 

Additional canal capacity drains, etc., may be provided from district's 

future net profits_|_ $h 

District assumes payment of construction charges_ j. _ 9 

Construction payment by district to United States, on basis of existing 

water-right applications_i_ 10 

Annual construction payment by district to United States, on basis I of 5 

per cent average gross acre income_j_ 11 

General obligations of the district_ j _ 12 

Terms of payment modified as authorized by new law_ j _ 13 

Release of individual liens provided in water-right applications, oi* re¬ 
served in patents_ j _ 14 

Future announcements affecting construction payments_!_ 15 

Annual construction charges, payable one-half December 31 and onefhalf 

July 1_I- 16 

Penalty and interest reduced_|- 17 

Delinquent charges, operation and maintenance charges for current jj'ear, 

and transferred equipment added to construction- j - IS 

Delinquent charges added to construction- j - 19 

Objecting landowners may remain, subject to present terms_I_ 20 

Accepting benefit waives objection_ j _ 21 

All benefits conditional upon payment-1- 22 

Deferment of construction charges for 1920- 1 _ 23 

219 Announcement of operation and maintenance charges by the district 

board_|- 24 

May require advance payment of O. & M. as to toll charge- \ - 25 

Treasurer to give bond- j - 26 

1920 operation and maintenance- i - 27 

Turning over certain equipment and supplies_ j _ 28 

Keeping transferred works in repair-!- 29 

Carrying out obligations of contracts- j - 30 

Operation and maintenance payable in advance-j- 31 

Collection for assessments for construction and operation and mainte¬ 
nance_|- 32 

Secretary to approve bond of treasurer- j - 33 

Amounts due the United Stares a first charge upon collections-i— 34 

To use all powers to collect agreed charges- \ - 35 

Agreed charges a general obligation of the district-i— 36 

58723—31-9 
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Articles 

OjHTatioii ami maintenance of certain works retained by the United 
States: payment by district of a pro rata share of operation and main¬ 
tenance of retained works_ 

United States n<*t obliged to furnish water unless payment is made_ 

Waste water, seepage water, and return How_ 

Selection of manager or superintendent_ 

District to keep books and records and report crop returns_ 

Crop census_ 

Inspection of transferred works_ 

Charge for inspection, repairs, general expense, and other services_ 

No water to be delivered without payment__ 

Statement of status of payments affecting right to water_ 

Responsibility for holding the United States harmless_ 

Access to books and records_ 

Rules and regulations_ 

Contract may be terminated in case of breach, on one year's notice_ 

Public land subject to assessment under Smith Act_ 

Contract to be authorized by election and continued by court__ 

Claims and complaints of incorrect distribution of water_ 

Distribution of stored water from Snake River by State officer_ 

Interest in contract not transferable___ 

Furnishing water during l!>2t>_ 

Rights reserved under section 3737_ 

Member of Congress clause_ 
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38 
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43 

44 
4-"* 
40 

47 

48 
40 

50 

51 

52 

53 

54 

55 
50 

57 

58 


220 United States Department of the Interior, 

Bureau of Reclamation. 

1. This agreement, made this 15th day of March. 1020. between the 
United States of America, herein called the United States, acting for 
this purpose by E. U. Finney. First Assistant Secretary of the In¬ 
terior. herein called the Secretary, under the provisions of the act 
of Congress of June IT. 1002 (32 Stat. 388). and acts amendatory 
thereof or supplementary thereto, ail referred to as the reclamation 
law. and the Burley irrigation district, an irrigation district or¬ 
ganized under the laws of the State of Idaho and located in Cassia 
Countv. Idaho, herein called the district. 

Wiinessoth that: 


Lands included in the district 

2. Whereas the district includes within its boundaries approxi¬ 
mately forty-nine thousand (40.000) acres of irrigable lands con¬ 
stituting that part of the Minidoka project commonly known as the 
south-side pumping division of the Minidoka project: and 

Previous contracts 

3. Whereas under public notices issued by the Secretary applicable 

to said south-side pumping division of the Minidoka project, the 

various entrvmen and landowners of the said Burlev irrigation dis- 

trict have tiled water-right applications in form approved by the 

Secretary, which have been duly accepted and approved on behalf 

of the United States and constitute the contracts between such land- 

owners and entrvmen and tlie United States: and 

* 

Landowners desire benefits of act of Dec. 5, 1024 

4. Whereas the landowners of the district desire (a) to secure the 
benefits of section 4 of the act of Congress approved December 
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221 5. 1924 (43 Stat. 701), and (b) to take over the operation and 

maintenance of the canal system and the pumping plants of 
the said south-side pumping division, 

Xow, therefore, in consideration of the premises, it is hereby agreed 
as follows: I 


Works transferred 

5. Effective April 1, 1926, there is hereby transferred to the dis¬ 
trict the care, operation, and maintenance of the followingklescribed 
canals of the south-side pumping division, to wit, 

First lift canal, or ** G '* canal. 

Second lift canal, or “ H ” canal. 

Third lift canal, or ** J ” canal. 

together with all branch canals and laterals heretofore operated by 
the United States and receiving water from the above+described 
canals and all structures on said canals and laterals, am) also the 
following-described telephone lines: The 921 System. 

Effective March 1. 1927, there is hereby transferred to the district 
in addition to the works above described, the care, operation, and 
maintenance of the three pumping plants in connection with said 
south-side pumping division, known as the first lift pumping plant, 
the second lift pumping plant, and the third lift pumping plant. 
The works described in this article, the operation and maintenance 
of which is to be transferred to the district, are hereinafter referred 
to as the transferred works. It is understood that the terifi ‘‘trans¬ 
ferred works” as used herein does not include the said jpumping 
plants during the year 1926 but does include them during; the year 
1927 and following vears. 

V • 

I 

I 

District accepts the care, operation, and maintenance of tjie trans¬ 
ferred works 

6. The district hereby accepts the care, operation, and maintenance 
of the transferred works and will care for. operate, and main¬ 
tain the same, and deliver water therefrom in full compliance 
with the said reclamation law, as it now exists or njiay here¬ 
after be amended, the regulations of the Secretary now in force and 
hereafter made thereunder, and the terms of this contract land any 
other contracts in force affecting the transferred works,j in such 
manner that said works shall remain in as good and efficient con- 

V I 

dition and of equal capacity for the development, diversion, and 
distribution of irrigation waters as is now the case, and will use all 
proper methods to secure the economical and beneficial use of irriga¬ 
tion water, the said operation, maintenance, and control j of said 
transferred works to be without expense to the United State! 


ooo 


!S. 


Reserved works to be operated by the United States 

i 

7. The United States will continue to operate and maintain the 
works used in common by the Burley and Minidoka irrigation dis¬ 
tricts and other parties, including the Jackson Lake Reservoir in 
Wyoming: the Lake Walcott Reservoir in Idaho: the Minidoka Dam 
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and the canal headgates at said dam; the power plant at the Mini¬ 
doka Dam. the transmission lines leading therefrom and used in 
connection therewith, and the transformer stations appurtenant to 
said power system: the main south-side canal down to the first lift 
pumping station: the reservoir now under construction at American 
Falls; the power plants owned by the United States at American 
Falls and the transmission line or lines leading from said plants; 
and the following-described telephone lines: The 920 System. 

During the year 1920 the United States will also operate and main¬ 
tain the said three pumping plants known as the first lift, second 
lift, and third lift pumping plants. The said works to be operated 
and maintained by the United States are hereinafter referred to as 
the ** reserved works.*’ 


Credits under subsections I and J of section 4. act of December 5. 1924 


S. (e/) Pursuant to the provisions of subsections I and »T of sec. 4 
of said act of December 5. 1924. the Secretarv will determine 


223 and announce the total accumulated net profits to be credited 
under the said subsections to the Minidoka project, and what 
portions thereof to the said completed divisions, included in the 


Burlev and Minidoka irrigation districts. 


He will also determine 


and announce what proportionate part or percentage of the accumu¬ 
lated net profits which it is found should equitably be credited to the 
completed divisions of the project should be credited to the lands in 
the Burley irrigation district, or south-side pumping division, and 
what proportionate part to the lands in the Minidoka irrigation dis¬ 
trict. or gravity division of the project, which determination and 
announcement will be set out in a statement, a copy of which will be 
sent to each of the two districts. 


(b) The credits so allowed to the district on account of accumulated 
net profits from the sources referred to in said subsections 1 and J 
will be credited to the construction charge of the division of the 
project represented by the district and will apply toward the reduc¬ 
tion of the construction indebtedness of the district and of the non¬ 


consenting district landowners (as hereinafter defined), as such 
credit may be divided among the several tracts of irrigable land in 
the district in proportion to irrigable acreage, but will not affect 
the annual construction payments until the end of the construction 
payment period.!and no distribution to individual water users shall 
be made out of any such profits before all obligations to the United 
States shall have been fully paid. 

(<*) The net profits realized from tlie various sources named in 
said subsections I and J after the date provided in this contract for 
the taking over of the operation and maintenance of the transferred 
works by the district, to wit. after April 1. 1926. will be announced 
and determined each year by the Secretary in a written statement to 
be sent to the district over the signature of the Secretary. The por¬ 
tion of such net profit as determined by the Secretary and set out in 
such annual statement as applicable to the district shall unless 
224 used in the manner provided in subdivisions (h) of this article 

be credited each year as follows: First, on the annual install- 

•/ * 
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ment of the project construction charges of the district, j beginning 
with the installment first coming due and continuing with succeeding 
construction installments so far as such credit will go until! the entire 
construction indebtedness of the district has been paid: second, upon 
operation and maintenance charges as the same come due to the 
United States: and third, as the district may direct: but! no distri¬ 
bution to individual water users shall be made out of! any such 
profits before all obligations to the United States shall jhave been 
fully paid. 

Increase of project power supply 


(d) In order to make some provision for supplying thje growing 
demand for commercial power on the Minidoka project and also the 
additional power which will be required for pumping jadditional 
water for the lands in the Burley district, it is hereby agreed that 
before determining and announcing the accumulated net profit from 
the operation of the project power plant the Secretary shall deduct 
from the net profit which would otherwise be available from that 
source the sum of three hundred thousand dollars ($300,000). which 
shall be applied, if authority is given and if appropriations therefor 
are made by Congress, first, to the improvement, or purchase and 
installation of machinery in the power plant at the Minidoka Dam 
for the purpose of increasing the power output of said plant: and, 
second (if any balance of said sum remains), to the payment of a 
proportionate share of the cost (a) of the power plant io be con¬ 
structed by the United States at the American Falls Dam dnd (b) of 
the power privilege in connection therewith, including thb right to 
the use and benefit of a pro rata share in all power generated at the 
island and west-side plants at American Falls over and above the 
amounts required for construction purposes in connection! with the 
American Falls Dam pending the construction of the large 
225 power plant contemplated by the United States at) the said 
dam. Upon the completion of the said improvements in or 
installation of machinery at the Minidoka power plant the .Secretary 
will furnish the district a statement (a) of the cost of such! improve¬ 
ment and (b) of the balance remaining from the said sum of three 
hundred thousand dollars ($300,000). which is available for appli¬ 
cation toward the payment of a proportionate part of the epst of the 
proposed power plant at the American Falls Dam and the power 
privilege in connection therewith, and the constructed division of the 
Minidoka project embraced in said Burley district shall be entitled 
to the benefit of its proportionate part of the power actually avail¬ 
able from the said plant to be constructed at the American Falls 
Dam or the net profits thereof in the proportion that the said balance 
remaining from said sum of three hundred thousand dollars 
($300,000) is of the total cost of the said power plant aijid power 
privilege in connection therewith as the same is determined and 
announced by the Secretary after the completion of said pl^nt. The 
net profits available from the use for commercial purposes of any 
part of the district’s share of the power generated from th^ Govern¬ 
ment plant or plants at American Falls shall be determined and 
announced annually by the Secretary in the same manner as the 
future net profits from the Minidoka plant. Pending the completion 


i 
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of the proposed new plant to be constructed by the United States at 
American Falls, the district, or the lands thereof, will be allowed the 
use or benefit of its. or their, pro rata share of the power generated 
at the island and west-side plants at American Falls, over and above 
the amounts required for construction purposes, or proportionate 
parts thereof, in like manner as herein provided with reference to 
net profits hereafter realized from the power developed at the 
Minidoka plant. 

( e ) It is understood and agreed that the cost of the transmission 

line from American Falls to the second lift pumping plant of the 

Burlev district, as determined bv the Secretarv. will also be 
* *' * 

220 deducted from the accumulated net profits which would other¬ 
wise be available from the operation of the Minidoka power 

plant. 

Increasing canal capacity for the south-side pumping division 

(/) Out of any net profits which would otherwise be credited to 
the south-side pumping division of the project, or the Burlev dis¬ 
trict. the Secretarv shall deduct the sum of fiftv thousand dollars 

• • 

($”>0,000). which sum. or so much thereof as the Secretary shall 
find to be necessary, will, if the necessary appropriations are made 
by Congress, be used for the purpose of enlarging and improving 
canals serving the lands of the said south-side pumping division for 
the purpose of increasing the water supply which may be delivered 
to such lands and for additional pumps or other works or structures 
should such additional pumps or other works be determined by the 
Secretarv to be necessary or desirable. Upon the completion of such 
enlargement and improvement work to the extent that the Secretary 
shall find to be necessary or desirable the Secretary will furnish a 
statement of the cost thereof and any unexpended balance of the 
said sum of fifty thousand dollars (i>”>0.000) as shown by said state¬ 
ment. if anv balance remains, will then be credited to the Burlev 
• • 

district, or lands of the south-side pumping division, in like manner 
as other net profits of the same class. 

Additional storage 

((/) The use and benefit of additional storage capacity in the 

amount of fifty thousand (”>0.000) acre-feet will be furnished to the 

district out of the storage made available at Jackson Lake Reservoir 

by the dredging of the river channel or the storage in American 

Falls Reservoir secured in exchange therefor, upon payment of the 

cost thereof bv the district in cash on or before Mav 1. 1926. or the 
♦ » 

adoption of a suitable resolution on or before said May 1st by the 
district board of directors authorizing the application of 
227 credits in the manner provided in the following subdivision of 
this article out of the district's share of the lirst net profits 
accruing from year to year after April 1. 1926. from the sale of 
power for the payment of the cost of such storage capacity; Pro¬ 
vided. This contract shall have been duly authorized by the electors 
of the district and signed on behalf of the district, and said payment 
made, or credit authorized, on or before said Mav 1. 1920: Provided , 

/ * * « 7 
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further , That such storage right may not be acquired qr used by 
the district for speculation or sale and shall revert to the United 
States if the district attempts to sell or dispose of the sagie or any 
other portion of its water supply; Provided* That the coist of such 
additional storage capacity shall be determined and statjed by the 
Secretarv and his decision as to the cost thereof shall be Conclusive; 
and Provided * That if this contract has not been authorised by the 
electors of the district and signed bv the district and said additional 
storage right paid for, or credit authorized therefor by May 1, 1920, 
the right of the district to secure the same shall then terminate. 

Additional canal capacity, drains, etc., may be provided jfrom dis¬ 
trict's future net profits 

(h) Until such time as the canal system and other works used in 
serving the lands of the district have been enlarged to al sufficient 
extent to deliver five-eighths of a miner's inch of water pet irrigable 
acre to the project lands of the district entitled to receive water from 
the project works, the United States will (if requested to do so by 
a resolution adopted each year by the district board of directors) 
expend the district’s share of the net profits accruing froin year to 
year, after April 1. 10*20. from the sale of power, in thej improve¬ 
ment and enlargement of the canal system, power plant, ahd pumps 
serving the lands of the district, and payment for the Additional 
storage provided for in subdivision (</) of this article, andj construc¬ 
tion of such drains as are found to be needed for drainage of 
22S the district lands, instead of crediting the same in tfie manner 
set out in subdivision (<•) of this article: Provided* That 
before making such request for expenditure of such funds; for such 
improvement and enlargement work the district board shall have 
made a sufficient levy or assessment to meet its obligations to the 
United States the coming vear, and the district shall be free from 

V • I 

delinquency in the payment of charges due from the district to the 
United State*, but if the district is delinquent in its payments to 
the United States or fails to make a sufficient levy or assessment to 
meet its obligations to the United States the coming year tljie United 
States may apply such net profit or such part thereof as |is needed 
for such purpose to the payment of any delinquent charges [due from 
the district to the United States or may reserve the same;to apply 
on the deficit in district payments which would otherwise result 
from such insufficient lew or assessment. 

i 

District assumes oavnient of construction charges 

; 

9. The district assumes and agrees to pav to the United States 
(a) the net balance of the construction indebtedness of all; the con¬ 
senting landowners (as hereinafter defined) of the district to the 
United States, as determined by their individual water-right appli¬ 
cations and the public notices applicable thereto as shown on the 
project books of the said Minidoka project, including (1) interest 
and penalties. (2) the amount added to such construction indebted¬ 
ness bv the funding of operation and maintenance charges under 
subsection L of said act of Congress of December 5. 1925:! and (3) 


I 
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the consenting landowners’ ratable proportion of the book value of 
the equipment and supplies transferred under article 28 of this 
contract, and {b) the net balance of the said construction indebted¬ 
ness of all the nonconsenting landowners (a< hereinafter defined), 
should such nonconsenting landowners fail or refuse to make pay¬ 
ment to the United States, said net balance of nonconsenting land¬ 
owners to include interest and penalties. 

The net balance of construction indebtedness assumed and agreed 
to be paid by the district is hereby agreed to be the maximum 

229 sum of two million six hundred fifty thousand dollars 
($2,650,000.00). from which maximum construction indebted¬ 
ness. however, there shall be deducted the district's share of the 
accumulated profits from past operations in connection with sales 
of power. Warren Act contracts, sales of town lot>. leases, etc., as 

determined bv the Secretary. Payments of construction charges bv 
• • ' •• 

the district to the United States shall continue until the said con¬ 
struction indebtedness hereby assumed and agreed to be paid has 
been fully paid. 

Construction payment by district to United States on basis of 

existing water-right applications 

10. For convenience of nomenclature, all landowners in the district 
who elect to stand upon their existing water-right applications, and 
refuse to abrogate same in order to receive the benefits of the act of 
December 5. 1924. will be referred to as “ nonconsenting " landowners, 
and their lands will be referred to as 44 nonconsenting " lands. The 
remaining district lands and landowners will be referred to as “con- 

V 

senting" lands, and “consenting landowners." respectively. The 
district will act as fiscal agent of the United States for the collection 
of construction charges from the nonconsenting landowners, and will 
collect such charges at or !>efore the time when the same are due under 
the terms of the applicable water-right applications and public 
notices, and will pav same over to the United States within thirtv 
days after same are due. together with interest at tin* rate of 6 per 
cent per annum from due dates. The district guarantees the collec¬ 
tion of said charges hereafter coming due from such nonconsenting 
lands, and will itself make payment of such amount." thirty days 
after due. if not theretofore paid by the nonconsenting landowners. 
The United States will, upon the request of the district, withhold the 

delivery of water, when authorized bv the reclamation laws to assist 
* % 

the district in the collection of such charges from nonconsenting land- 
owners. The district will levy an assessment each year upon 

230 the irrigable consenting lands within the district to secure suf¬ 
ficient funds to pay the estimated amount of such delinquencies 

on the part of nonconsenting landowners. The district will furnish 
a surety company bond in the penal sum of forty thousand dollars 
($40,000.00) to insure its faithful performance of its said duties as 
fiscal agent of the United States. 

The district, within one year after the date of this contract becomes 
effective, will collect and pay to the United States all construction 
and operation and maintenance charges upon nonconsenting lands 
due and unpaid at the date the contract becomes effective, and assumes 



RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 135 


a primary liability for the payment of such charges if not collected 
within said period" from the nonconsenting lands. 


Annual construction payment bv district to United States on basis 

A v t * 

of 5 per cent of average gross acre income 


11. In addition to the payments provided for in artiple 10, the 
district will pay to the United States each year a construction charge 
which shall be determined by multiplying the average rate per acre 
(as announced by the Secretary) by the number of irrigable acres of 
consenting land in the district subject to construction cfharges, as 
the said number of acres is determined and announceij annually 
bv the Secretary: Provided, hoo'ever , That when the total of the 
amounts due on behalf of consenting district land is reduced bv 
previous payments to less than a full installment on the! foregoing 
basis, the amount then due will be announced by the Secretary to 
the district. 

The average rate per acre to be used in determining the annual 
construction payment to be made to the United States Ijy the dis¬ 
trict will be 5 per cent of the average gross acre-income (as con¬ 
clusively determined by the Secretary) of the area of irrigable 
consenting land in cultivation in the district for the | 10 calen¬ 
dar years first preceeding the year in which such installment comes 
due, as found bv the Secretarv annually. For the purpose of 
determining the annual construction payment to bp made by 
231 the district to the United States under this paragraph all the 
irrigable consenting lands in the district are considered to be 
in one class, but it is agreed that the district, if it so desires, may 
classify the consenting irrigable lands of the district, and; upon the 
approval of such classification by the Secretary, may collect annual 
construction assessments at different rates per irrigable acre from 
the consenting lands of the various classes, but the annual construc¬ 
tion payments to he made bv the district to the United States under 
this paragraph will not be changed by such classifications. Should 
the district decide to make the land classification provided: for here¬ 
in. it may have the use of the Government records in regard to land 
classification and also the Government records in regard to crop 
returns from the various farm units in determining the proper rate 
.of construction assessment applicable to each class of land; 


General obligations of the district 

i 

12. The total sums due each year from the district to the United 
States are general obligations of the district, and the district will 
levy and collect assessments sufficient to pay the same in ftill to the 
United States, notwithstanding the delinquency of any individual 
in the payment of assessments. 

Terms of payment modified as authorized bv new law 

A %/ •/ 


13. The said construction charges herein assumed and agreed to be 
paid by the district on behalf of consenting district irrigable land 
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will be accepted in lieu of the construction charges provided for in 
the individual water-right applications covering such land. The de¬ 
cision of the Secretarv as to anv installment due shall be conclusive. 

Release of individual liens provided in water-right applications 

or reserved in patents 

14. After the confirmation of the apportionment of benefits here¬ 
under the lien of the individual water-right applications here- 
232 tofore made, and also the liens reserved in the patents, shall 
(subject to the provisions of sec. 2 of the act of Congress of 
May 15. 1922. 42 Stat. 541) be released as to all consenting lands; 
and such consenting landowners shall be released from the obliga¬ 
tions of the individual water-right applications heretofore assumed 
by them, or their predecessors in interest, and the district obligations 
herein provided for accepted in lieu thereof. After the confirmation 
of the apportionment of benefits hereunder by the court, formal re¬ 
lease of such lands, approved by the Secretary, will, subject to the 
provisions of section 2 of the act of Congress of May 15, 1922 (42 
Stat. 541), be filed for record in the office of the County Recorder of 
Cassia County. 


Future announcements affecting construction payments 

15. After the close of each Year hereafter the Secretarv will notify 

• » » 

the district in writing of his findings in regard to the average gross 
acre income for the irrigable consenting lands in cultivation in the 
district for that year and the average for the ten (10) year period, 
including such year and each preceding year, unless the Secretary 
shall find the average gross acre income for such year to be so near 
the average last determined as to make no material difference in the 
rate previously determined, in which event the rate last determined 
and stated by the Secretary shall continue. The failure of the Sec¬ 
retarv to state his findings in regard to the average gross acre income 
for any future year will be construed as equivalent to a finding by 
him that the average gross acre income for such year is the same as 
the last preceding ten (10) year period, and that the rate last stated 
will continue. 

Annual construction charges, payable one-half December 31. 

and one-half Julv 1 

16. Pursuant to the provisions of the act of Congress of May 15, 
1922. entitled “An act to provide for the application of the 

233 reclamation law to irrigation districts.’’ in order to conform 
better to the provisions of the State laws, with reference to 
dates of payment of district taxes, it is hereby agreed that begin¬ 
ning with the construction charges coming due in December. 1926. 
the construction installments from consenting lands, provided for in 
the preceding articles hereof, which would otherwise become payable 
in December of any year, may be paid by the district to the United 
States, one-half on the 31st day of said December and one-half on 
the first day of the following July. 
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Penalty and interest reduced 

i 

17. The penalty of one per centum (l^O P er month against de¬ 
linquent accounts provided in sections 3 and 6 of the act ojf Congress 
of August 13, 1914 (38 Stat. GSG). is hereby reduced to fine-half of 
one per cent (*4 a ) per montli as to all installments from consenting 
and nonconsenting lands coming due after December 5, 1024, which 
penalty shall he in lieu of the penalty of one per centum! (1%) per 
month provided in said sections 3 and G of the said act iof August 
13. 1914. i 

i 

Delinquent charges—Operation and maintenance charges for current 
year and transferred equipment added to construction 

IS. All charges due and unpaid from the consenting project land- 
owners of the district to the United States at the date of this con¬ 
tract. both on account of construction and on account of'operation 
and maintenance, including interest and penalties, together with the 
consenting lands' pro rata share of the book value of the equipment 
turned over to the district, under article 2S hereof, and the Consenting 
lands* pro rata share of the estimated operation and maintenance 
charges on account of the operation and maintenance by the United 
States of the reserved works during the year 192G. as provided in 
article 27 hereof, shall be added to the total unaccrued ahd unpaid 
construction apportionment against the lands of each consenting 
landowner, and the sum of such new totals thus established 
234 shall be the gross construction charges payable bv the district 
on behalf of the consenting district lands, such gross con¬ 
struction charge being subject to credits under paragraph eight 
hereof. In the first assessment levied or toll charge collected by the 
district under this contract there shall be included an assessment or 
toll charge upon nonconsenting land adequate to raise funds to pay 

the United States in advance of anv delivery of water bv the district 

• « %/ 

to said lands, the nonconsenting lands* pro rata portion of (1) the 
book value of equipment turned over to the district under article 28 
hereof and (2) the estimated operation and maintenance charges on 
account of the operation and maintenance by the United States of 
the reserved works during the year 192G. as provided in articles 7 and 
27 hereof. 

Delinquent charges added to construction 

19. With the consent of the landowners affected thereby. fir in the 
absence of any objection from such landowners, the district will 
apportion construction benefits against each tract of consenting irri¬ 
gable land in the district in the amount of the unpaid balanjce of the 
construction charges remaining against such lands under tjhe terms 
of the water-right applications or other contract applicable) thereto, 
plus the penalties or interest, as determined by the Secretary, on any 
installments thereof which have heretofore come due and remain 
unpaid, and in addition thereto will apportion against each! tract of 
consenting land as a portion of the construction charge any! due and 
unpaid installment of operation and maintenance charges remaining 
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will be accepted in lieu of the construction charges provided for in 
the individual water-right applications covering such land. The de¬ 
cision of the Seeretarv as to any installment due shall be conclusive. 

Release of individual liens provided in water-right applications 

or reserved in patents 

14. After the confirmation of the apportionment of benefits here¬ 
under the lien of the individual water-right applications here- 
232 tofore made, and also the liens reserved in the patents, shall 
(subject to the provisions of sec. 2 of the act of Congress of 
May 15. 1922. 42 Stat. 541) be released as to all consenting lands; 
and such consenting landowners shall be released from the obliga¬ 
tions of the individual water-right applications heretofore assumed 
by them, or their predecessors in interest, and the district obligations 
herein provided for accepted in lieu thereof. After the confirmation 
of the apportionment of benefits hereunder by the court, formal re¬ 
lease of such lands, approved by the Secretary, will, subject to the 
provisions of section 2 of the act of Congress of May 15. 1922 (42 
Stat. 541). be filed for record in the office of the County Recorder of 
Cassia County. 


Future announcements affecting construction payments 

15. After the close of each year hereafter the Secretary will notify 

the district in writing of his findings in regard to the average gross 

acre income for the irrigable consenting lands in cultivation in the 

district for that year and the average for the ten (10) year period. 

including such year and each preceding year, unless the Secretary 

shall find the average gross acre income for such year to be so near 

the average last determined as to make no material difference in the 

rate previously determined, in which event the rate last determined 

and stated bv the Secretary shall continue. The failure of the Sec- 
& • 

retarv to state his findings in regard to the average gross acre income 
for any future year will be construed as equivalent to a finding by 
him that the average gross acre income for such year is the same as 
the last preceding ten (10) year period, and that the rate last stated 
will continue. 

Annual construction charges, payable one-half December 31, 

and one-half Julv 1 

• 

16. Pursuant to the provisions of the act of Congress of May 15, 
1922. entitled “An act to provide for the application of the 

233 reclamation law to irrigation districts.’* in order to conform 
better to the provisions of the State laws, with reference to 
dates of payment of district taxes, it is hereby agreed that begin¬ 
ning with the construction charges coming due in December. 1926. 
the construction installments from consenting lands, provided for in 
the preceding articles hereof, which would otherwise become payable 
in December of any year, may be paid by the district to the United 
States, one-half on the 31st day of said December and one-half on 
the first dav of the following Julv. 
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i 

Penalty and interest reduced 

IT. The penalty of one per centum (1%) per month against de¬ 
linquent accounts provided in sections 3 and G of the act of Congress 
of August 13, 1914 (38 Stat. G8G). is hereby reduced to one-half of 
one per cent (i4/< ) per month as to all installments from consenting 
and nonconsenting lands coming due after December 5. 11)24. which 
penalty shall be in lieu of the penalty of one per centum! (1%) per 
month provided in said sections 3 and G of the said act jof August 
13. 1914. 

i 

Delinquent charges—Operation and maintenance charges for current 
year and transferred equipment added to construction 

18. All charges due and unpaid from the consenting project land- 
owners of the district to the United States at the date of this con¬ 
tract. both on account of construction and on account ofioperation 
and maintenance, including interest and penalties, together with the 
consenting lands’ pro rata share of the book value of the equipment 
turned over to the district, under article 28 hereof, and the consenting 
lands* pro rata share of the estimated operation and maintenance 
charges on account of the operation and maintenance by t}ie United 
States of the reserved works during the year 192G. as provided in 
article 27 hereof, shall be added to the total unaccrued and unpaid 
construction apportionment against the lands of each consenting 
landowner, and the sum of such new totals thus established 
234 shall be the gross construction charges payable bv the district 
on behalf of the consenting district lands, such gross con¬ 
struction charge being subject to credits under paragraph eight 
hereof. In the first assessment levied or toll charge collected by the 
district under this contract there shall be included an assessment or 
toll charge upon nonconsenting land adequate to raise funds to pay 
the United States in advance of anv delivery of water bv the district 

• * • 4/ ; 

to said lands, the nonconsenting lands' pro rata portion of (1) the 
book value of equipment turned over to the district under ’{article 28 
hereof and (2) the estimated operation and maintenance charges on 
account of the operation and maintenance by the United States of 
the reserved works during the year 192G. as provided in articles 7 and 
27 hereof. i 


Delinquent charges added to construction 

1 

19. With the consent of the landowners affected thereby. Or in the 
absence of any objection from such landowners, the district will 
apportion construction benefits against each tract of consenting irri¬ 
gable land in the district in the amount of the unpaid balance of the 
construction charges remaining against such lands under the terms 
of the water-right applications or other contract applicable thereto, 
plus the penalties or interest, as determined by the Secretary, on any 
installments thereof which have heretofore come due and remain 
unpaid, and in addition thereto will apportion against each; tract of 
consenting land as a portion of the construction charge any| due and 
unpaid installment of operation and maintenance charges remaining 



138 RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


unpaid against such tract of land under the provisions of the water- 
right applications and the public notices applicable thereto, together 
with the interest or penalties thereon, and all such delinquent con¬ 
struction and operation and maintenance charges shall thereupon be 
funded as a part of the construction indebtedness apportioned to 
such tract of land to be paid in the manner and upon the terms herein 
provided, and the district will also apportion against each 
235 tract of irrigable consenting 

(234-a) (Addition to record per stipulation of counsel) 

In the Court of Appeals of the District of Columbia 

Xo. 5395 

Ray Lyman Wilbur, as Secretary of the Interior, appellant 

v. 

The Burley Irrigation District, appellee 

[Indorsed:] Court of Appeals. District of Columbia. Filed June 
11. 1931. Henry W. Hodges. Clerk. 


Stipulation 

It appearing to Orlin H. Graves and Victor H. Wallace, attorneys 
for the appellant. Ray Lyman Wilbur. Secretary of the Interior, as 
well as to K. Barrett Prettvman and I\ C. King. ji\. attorneys for 
the appellee, the Burley Irrigation District, that typewritten page 
10 of the agreement made on the 15th day of March. 1920. between 
the I’nited States and the Burley Irrigation District, which properly 
should have been included in the transcript of the record on appeal 
in this cause, was omitted therefrom through inadvertence, it is this 
10th day of June. 1931. stipulated and agreed by and between the 
said attorneys that the copy of the said page 10. which is attached 
to this stipulation, now may be filed with the clerk of the court of 
Appeals by tlie attorneys for the appellant, and that the same may 
be printed as a part of the recon 1 in this cause with the same effect 
as though it originally had been included in the transcript of the 
record prepared by the clerk of the Supreme Court of the District 
of Columbia. 

Orlin H. Graves. 

Per V. H. Wallace, 

Victor H. Wallace, 

Attorney* for the Appellant. 

E. Barnett Pretty man, 

P. C. King, jr.. 

Attorneys for the Appellee. 


(234-b) land therein an equitable proportionate part of the book 
value of equipment and supplies turned over under article 28 
hereof, and an equitable proportionate part of the district's share 
of the estimated 1926 operation and maintenance charges on account 
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of reserved works as set out in the estimate provided in jarticle 27 
hereof, and in the absence of any objection by the landownjer to such 
apportionment, upon confirmation of such apportionment by the 
court, delinquent construction and operation and maintenance 
charges against such consenting land shall be cancelled!, and the 
same funded as a part of the construction apportionment against 
each tract of land as hereinabove provided, and thereafter annual 
construction assessments shall be levied against each of such tracts 
until the full construction charge apportioned to such tract has been 
paid, notwithstanding that other tracts of consenting district lands 
may be sooner paid out and construction assessments discontinued 
as to such other lands: 7V<wvV/W. hotrercr. That the district is to pay 
the United States the amounts above agreed upon, irrespective of 
the defaults of individual landowners in meeting their assessments. 
The district shall increase its levy each year, in order toj obtain a 
sum sufficient to meet (1) the delinquency of past vearsj and (2) 
the estimated delinquency for the current year. Such increase may 
be levied upon consenting district lands although the construction 
charges apportioned thereon have been fully paid, and spins paid 
by the owners of consenting lands to make up deficiencies due to the 
failure of others to make payments shall not be considered as payment 
on the construction charges apportioned against the consenting lands 
upon which such payments are made. 

| 

Objecting landowners may remain, subject to present terms 

j 

20. Any landowner objecting to such apportionment of construc¬ 
tion charges against his lands in the district may be permitted to 
have his lands continued upon tlie basis of the terms of: existing 
contracts as embodied in the accepted water-right applications appli¬ 
cable to such tracts of land and the public notices applicable thereto, 
but in that event such lands shall continue subject to the ternjs of pay¬ 
ment provided in such contracts, water-right applications and public 
notices, shall not be entitled to anv of the benefits of this Contract, 
except as herein expressly provided, and the lien of nonje of the 
delinquent charges against such nonconsenting lands shajl be re¬ 
leased: nor shall any lien applicable thereto under the patent or 
water-right application be released. 

i 

Accepting benefit waives objection j 


21. Every landowner who offers no objection to the apportion¬ 
ment provided for herein, or accepts the benefits of this contract 
by payment at a rate lower than would otherwise be in effect! against 
his land, or by nonpayment of construction installments dulring the 
suspension period provided for herein, or by nonpayment pf delin¬ 
quent assessments cancelled hereunder, or by acceptance land use 
of water at times when such land would (on account of delinquency 
in payment) not be entitled to the delivery of water under the terms 
of the water-right applications and public notices heretofore appli¬ 
cable thereto had this contract not been made, or not been applicable 
to such land, thereby consents to all the provisions of this Contract 
and waives any objection thereto. 


j 

i 


i 
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All benefits conditional upon payment 

22. Should anv assessment or assessments authorized bv the terms 
of this agreement and levied against any tract of land in the dis¬ 
trict be held irregular or void, or the district or its officers be en¬ 
joined or restrained from making or collecting any assessment pro¬ 
vided for herein from any tract of land in the district, at the instance 
of the owner or holder of such tract of land, then such tract shall 
have no right to any of the benefits of this contract and shall imme¬ 
diately revert to the obligations and terms of payment provided for 
in the individual water-right application contracts and the 
230 public notices under which such water-right applications were 

made, and no water furnished through any works constructed 
by the United States shall be delivered to or for such tract or tracts 
of land until construction and operation and maintenance charges 
at the rates and upon the terms and conditions provided in such 
water-right applications and the public notices applicable thereto 
shall have been paid by the landowner to the district and by the 
district to the United States to the same extent that would have 
been required had this contract never been made. The district 
is hereby authorized to collect from such lands as fiscal airent of the 
United States and shall promptly pay over all such construction 
collections to the United States, and the Secretary hereby announces 
and gives public notice with reference to such lands that the operation 
and maintenance charges hereafter applicable thereto shall be the 
same as those applicable to other lands of the same class which be¬ 
come subject to the terms of the contract, and payment of the op¬ 
eration and maintenance charges from such lands shall likewise be 
required in advance as a toll charge as a condition to the delivery 
of water in like manner as in the case of other lands in the district. 
It is further agreed and understood that tlie payment of construction 
and operation and maintenance charges at the rates and upon the 
terms and conditions provided for herein as to land subject to this 
contract and at the rates and upon the terms and conditions pro¬ 
vided in the water-right applications and public notices applicable 
thereto as to lands which revert to or remain subject to such water- 
right applications or contracts is a prerequisite to the right to re¬ 
ceive water from any of the works constructed by the United States, 
and no irregularity in levying assessments bv the district or lack of 
authority in the district, whether affecting the validity of district 
assessments or not. shall be of any effect to authorize any landowner 
of the district to demand or receive water made available through 
irrigation works constructed by the United States unless construc¬ 
tion and operation and maintenance charges at the rates and upon 
the terms and conditions provided herein have been paid by such 
landowner. 


237 


Deferment of construction charges for 1926 


23. During a period of ninety days after execution of this contract 
on behalf of the United States, applications may be made by the dis¬ 
trict. or the landowners of the district, for deferment of construc¬ 
tion charges upon consenting land, during the year 1926. pursuant 
to the provisions of subsection F. section 4. of the act of December 
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5, 1024. Such applications shall be accompanied by sji showing 
applicable to each farm, subdivision, or single ownership of land 
for which such application is made, in the form prescribed by the 
Secret a rv. showing the necessitv for such relief in each case and 
full information concerning the same. After consideration of such 
applications and such investigation of the facts in connection there¬ 
with as the Secretarv shall deem necessary or desirable, the Secre- 
tarv will advise the district of the extent to which such applications 
are approved, giving the number of irrigable acres and description 
of the lands for which such deferment is granted. The proportion¬ 
ate part of the construction charges coming due from the district 
to the United States during the year 1026. in the proportion that 
the number of irrigable acres of project land of the district for 
which such deferment is granted by the Secretary is of ! the total 
number of irrigable acres of project land in the district, will be 
deferred during the said year 1026. and no construction assessments 
will be levied by the district during that year upon the project lands 
for which deferment is granted bv the Secretary. 

I 

Announcement of operation and maintenance charges by the 

district board i 

i 

j 

24. Beginning with the year 1026 the board of directors of the 
district shall have authority, and it shall be the duty of the board, 

4/ V 

to determine and announce the necessary annual operation and 
maintenance charges applicable to the lands in the district, which 
shall conform to the requirements of said reclamation law. ithe rules 
and regulations adopted by the Secretary thereunder^ and the 
238 provisions of this contract, and shall, after the year 1926, 
be sufficient to pay to the United States the proportionate 
part provided for herein of the cost of the care, operation, and 
maintenance of the works retained bv tlie United States, the run- 
ning, distribution, and protection of the natural How to be delivered 
to the district, and the stored water from reservoirs on Snake River 
to the head of the transferred works, and leave a sufficient! balance 
to pay the cost of the operation and maintenance of the transferred 
works bv the district. \ 

May require advance payment of O. & M. as a toll charge 

I 

25. The district is also authorized to require payment iof said 
operation and maintenance charge in advance as a toll charge and to 
withhold delivery of water until payment therefor is made. ! 

I 

Treasurer to give bond i 

j 

26. The treasurer of the district shall give a surety company bond, 
in an amount to be approved by the board of directors of the district 
and by the Secretary, and shall have charge of and be responsible for 
all funds collected by the district either for payment to the!United 
States or for the use of the district in the operation and maintenance 
of the transferred works, and in depositing such funds the treasurer 
shall secure suitable bond to insure the safety of such deposits. 
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1926 operation and maintenance 

27. I)urin«r the year 1926 the estimated cost of operation and 
maintenance applicable to the irritable consenting lands of the dis¬ 
trict on account of operation and maintenance of the reserved works 
by the United States and the distribution of stored water and natu¬ 
ral flow from Snake River will be added to the construction 
charge applicable to such land and such land's pro rata share 
of such estimated cost, and also its pro rata share of the book 
value of the equipment and supplies transferred as provided 
in article 28 hereof will be to the total obligations of the district 
to the United States as a part of the construction charge 
239 on account of the irrigable consenting lands of the dis¬ 
trict. Nonconsenting landowners will be required to pay 
their proportionate part of said cost {a) of the operation and main¬ 
tenance of the works reserved by the United States and the distribu¬ 
tion of stored water and natural flow from Snake River and (b) of 
the book value of the equipment and supplies transferred, as pro¬ 
vided in article Its. as a portion of the 19^6 operation and mainte¬ 
nance charges, and public notice to that effect is hereby given. 
Prior to the reapportionment of construction charges to tlie consent¬ 
ing district lands as provided for herein, the Secretary will furnish 
the district an estimate of the probable cost of tlie operation and 
maintenance of the reserved works during said vear 1926. the dis- 
trict's pro rata share thereof and the pro rata share chargeable to 
each acre of irrigable land in the district, and a statement of the 
pro rata share per acre of the book value of the equipment and sup¬ 
plies agreed to be transferred under article 28. Pursuant to the 
provisions of subsection X. section 4. of said act of Congress of De¬ 
cember 5. 1924. the funds necessary for the operation and mainte¬ 
nance of the transferred works during the year 1926 will be col¬ 
lected in advance by the district, and water will not be delivered 
until such charges are paid. After the end of the year 1926 the 
Secretarv will cause a statement to be furnished to the district show- 
ing the actual cost during said year 1926 of the operation and main¬ 
tenance of the works reserved bv the United States, and the dis- 

% 

trict's proportionate share thereof, and the actual cost of the distribu¬ 
tion and protection of stored water run in Snake River, including 
all the items of cost and expenses herein enumerated, and the dis¬ 
trict's proportionate share thereof: and thereafter the charge against 
the district on account of said operation and maintenance during 
the year 1926 will be readjusted to conform to the said statement of 
actual cost instead of said advance estimate of cost, by making or al¬ 
lowing a suitable debit or credit against or in favor of the 
249 district, as the case may be. which credit or debit will be 
deducted from or added to the amount which would other¬ 
wise be payable by the district to the United States the following 
vear. 


Turning over certain equipment and supplies 

28. At some suitable time prior to the apportionment of construc¬ 
tion charges provided in article 19 hereof, the project superintendent., 
or other representatives selected for that purpose by the Secretary* 
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will meet with the board of directors of the district and will cause 
to be submitted to the said board a list of the equipment and sup¬ 
plies used in connection with the operation and maiiitenahce of the 
transferred works which will no longer he needed by the United 
States after the transfer of said works, together with the book value 
thereof, the said book value being the cost thereof less jestimated 
depreciation. Items on said list which the said board, or 4 majority 
thereof there present, shall indicate that the board of directors do 
not desire to take over will be stricken from the list, aiuj! effective 
April 1. 1920. the items remaining on the list will he turned over to 
the district for use in operation of the transferred works.! 

Keeping transferred works in repair j 

29. Xo substantial change in anv of the transferred works shall be 
made by the district without first obtaining the written consent of 
the Secretary. The district shall make promptly any apd all re¬ 
pairs to the transferred works which, in the opinion of the Secretary, 
are deemed necessary for the proper care, operation, and mainte¬ 
nance of the project. If at any time, in the opinion of the Secre¬ 
tary. any part of the transferred works shall from any cause be in a 
condition unfit for service, he may order the water turned out and 
shut off until in his opinion such property is put in proper pondition 
for service. In case of neglect or failure of said hoard to make such 
repairs, the United States may. at the option of the Secretary, take 
back the care, operation, and maintenance of the transferred works, 

or may cause the repairs to be made and charge!the cost 
241 thereof to the district, which charge the district shall promptly 
pay out of any funds in the hands of said district.! and the 
district shall make, announce, and collect sufficient operation and 
maintenance or toll charges to pay the same promptly to the United 
States, in addition to providing the necessary funds to ijneet the 
other obligations of the district. j 

Carrving out obligations of contracts 

30. 7'he district shall carrv out. in accordance with their correct 
intent and meaning, and to the satisfaction of the Secretary, all 
project contracts of whatsoever kind or nature, now or hereafter in 
force, affecting the transferred property in any manner, and shall 
fulfill all obligations imposed upon the United States therein. Xo 
contract affecting the project made by the district with reference to 
the operation or maintenance of the transferred works, or delivery of 
water therefrom, except for the usual labor, equipment, supplies, and 
services in connection with the operation and maintenance! of the 
transferred works, shall be valid until approved by the Secretary, 
and a draft of such contract shall be submitted to the Secretary for 
approval as to form before execution. 

i 

i 

Operation and maintenance payable in advance 

31. The estimated operation and maintenance charge applicable 

:e<J w< 


to each tract of land receiving water through the transferred works 
(except the portion of the 1926 operation and maintenance charges 
58723—31-10 i 
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due the United States from consenting land on account of the re¬ 
served works) will be collected in advance, and water will not be 
delivered until such charge lias been paid. In order to conform as 
closely as possible to the provisions of section 5 of the act of Con¬ 
gress of August 13. l'.)14 (38 Stat. G<sG). requiring operation and 
maintenance charges to be based on tlie number of acre-feet of water 
delivered, with a minimum operation and maintenance charge 
whether water is used or not. and subsection X of section 4 of said 
act of Congress of December .*>. 1V)24. requiring payment of 
242 the operation and maintenance charges in advance, it is agreed 
that the operation and maintenance charges to be collected in 
advance bv the district, beginning with the vear 1G2G. mav be based 
upon an estimate of the number of acre-feet of water to be used by 
each tract of land during the current year, and upon an assumption 
for the purpose of such estimate that the number of acre-feet to be 

delivered to each tract of land during the current vear will be the 

« • 

same number of acre-feet delivered to such tract during the preced¬ 
ing year. Such advance collection will consist. (</) from consenting 
lands, of a charge for each acre-foot of water to be delivered under 
said estimate and assumption, with a minimum operation and main¬ 
tenance charge per irrigable acre, to be collected whether the land 
is irrigated or not. based upon the charge for delivery of not less 
than an acre-foot of water: and. (/;). from nonconsenting lands of 
the same charges plus, for the first year, the charges fixed by the 
last sentence of article 18. 


Collection of assessments for construction of operation and 

maintenance 

32. Assessments for construction and for operation and mainte¬ 
nance purpose shall be levied and collected by the district from that 
part of the project within the district boundaries. 

Secretary to approve bond of treasurer 

33. The Secretary shall approve the amount of the bond required 
to be furnished by the treasurer of the district, and no person shall 
be authorized to act as treasurer or to handle anv of the funds to 
be collected or disbursed by the district without furnishing a surety 
company bond in an amount approved by the Secretary for the 
faithful performance of the duties of his office. 

Amounts due the United States a first charge upon collections 

34. The amounts due the United States from the district for the 
operation and maintenance of the works reserved to the United 
States shall be a first charge upon the operation and maintenance 
collections of said district. 


243 


To use all powers to collect agreed charge: 


35. The district agrees that it will cause to be levied and collected 
all necessary assessments and will use all the powers and resources 
of the district, including the taxing power of the district, and the 
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power to withhold delivery of water, to collect and pay to the United 
States all charges provided for in this contract in full on br before 
the dav that the same become due. 

i 

Agreed charges a general obligation of the district 

30. The district is obligated to pay to the United Stated the full 
amounts herein agreed upon according to the terms stated regardless 
of individual default in the pavment of anv assessment levied bv the 
district, but it is understood and agreed that when construction assess- 
ments on any tract of consenting land in the district have been paid 
in an aggregate amount equal to the full amount of the construction 
charges apportioned as benefits to such tract, including the items 
mentioned in article 9 hereof, such tract of land, hereinafter re¬ 
ferred to as paid-up land, shall thereafter be liable for construction 
assessments for the purpose of meeting the obligations of thb district 
under this contract only (1) in the event that the district is delinquent 
in its payment to the United States, and/or (2) to the extent that 
assessments are levied to meet estimated delinquencies in theipayment 
of estimated charges, and may be assessed at a lesser rate ithan the 
rate applicable to lands of similar class which are not paid up if such 
lesser rate, together with the district's other collections will suffice 
to meet the district's obligations, or estimated obligations to the 
United States. And in the event of such delinquency on the part of 
the district, and/or the collection of construction assessments from 
such paid-up lands, it shall be the duty of the District to refund to 
the owners of such paid-up lands the construction assessments col¬ 
lected therefrom in excess of the total construction| benefits 
244 apportioned thereto or as much of such excess as canj be paid 
out of the funds available, as soon as there are sufficient funds 
available in the treasury of the district, and not required to| pay the 
district's obligation to the United States, or the cost of the operation 
and maintenance of the transferred works. 

Operation and maintenance of certain works retained by thq United 
States—payment by district of a pro rata share of operation and 
maintenance of retained works 

37. The reserved works enumerated in article 7 hereof |will be 
operated and maintained by the United States, and the \tater to 
which the district lands are entitled will he delivered by thej United 
States to the district at the head of the transferred works, and will 
there be received by the district and distributed to the parties Entitled 
thereto. On or before April 1. 1927. and on or before April 1st of 
each year thereafter the secretary shall cause to be furnished to the 
district an estimate of the cost to be incurred during that calendar 
vear for the above-named operation and maintenance and distribu¬ 
tion expense in connection with said stored water, and the operation 
and maintenance of the reserved works, and an estimate of the dis¬ 
trict's proportionate share thereof on the basis above stated, and 
on or before May 1st following the delivery of said estimate the 
district shall pay to the United States its said proportionate part 
of said estimated cost as shown in said estimate and on or! before 
April 1st of each year beginning with the year 1928. the Secretary 
will furnish the district the statement above provided for | of the 


i 

j 

i 

i 
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actual cost of said operation and maintenance and distribution and 
protection of stored water during: the preceding: year, including all 
the items of expense set out in article 27 hereof, and within thirty 
days after the delivery of said statement the district shall pay to 
the United States, or the United States shall refund or credit to 
the district a sufficient amount of money >o that the total 

245 amount i paid by the district to the United States as finally 

adjusted for each year's operation and maintenance of the 

reserved works and the distribution and protection of the stored 

water, shall be the district's pro rata share of said actual cost and 
expense as above provided for and shown by the said statement of 
actual cost. 


United States not obliged to furnish water unless payment is made 

oS. It is understood that the 1 nited States shall not be obliged 

to furnish for the lands in the district anv water out of said reserved 

% 

works or made available or by means of same, until the district has 
paid to the United States (t /) its proportionate share of said oper¬ 
ation and maintenance costs in connection with said reserved works 
in the manner above provided, and (b) the construction payments 

herein agreed to be made bv the district to the United States, or 

* 

in case of partial default in tiie payment of said proportionate share 
of said operation and maintenance costs, the United States may pro¬ 
portionately reduce the amount of water delivered to the district 
where said transferred works beirin instead of withholding delivery 

' V % 

thereof. 


Waste water, seepage water, and return flow 

39. It is agreed and understood that the United States does not 
abandon or relinquish any of the waste or seepage water, or return 
flow water coming from the lands irrigated through the works con¬ 
structed by the United States, but that the same is reserved and 
intended to be retained for the use and benefit of the project. 


Selection of manager or superintendent 

40. Until completion of payment to the United States of the con¬ 
struction charges against the lands of the district, the district shall 
employ as project manager or superintendent a competent irrigation 
engineer who shall have had experience as manager and superintend¬ 
ent in the operation of similar irrigation works. The selection of 
said person shall be subject to the approval of the Secretary and 
upon notice from the Secretary that said project manager 
24G or superintendent is or has become unsatisfactory, the district 
shall promptly and as often as such notice is given, terminate 
the employment of such unsatisfactory employee and employ one 
acceptable to the Secretary. 


District to keep books and records and report crop returns 

41. In order that the United States may withdraw as completely 
as possible under the law from the care, operation, and maintenance 
of the transferred works, the district shall: 


I 
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(a) Install and maintain a modern set of books of account, to be 

acceptable to the Secretary, showing all the financial transactions of 
the district, and furnish such financial reports and statements as 
may be required from time to time by the Secretary. i 

(b) Keep an accurate record of all crops raised and agricultural 
or livestock products produced on the lands of the district, and 
furnish the Secretary on or before December 31st of each year a 

•/ i 

crop report in form prescribed by him. 

(c) Keep each year a careful and accurate record of the water 
supply and the disposition of the same, and furnish sucli detailed 
reports concerning the same as may be required by the Secretary. 

(d) Keep and report such other records as tlie Secretary may 
require and in the manner and form he may require. 

i 

Crop census 


4*2. The Secretary shall have authority from time to time when 
he shall deem it necessary or desirable to do so. but not ofijmer than 
once a year, to cause a crop census to be taken and an investigation 
to be made of the acre income of the lands of the district, or so much 
thereof as he shall deem necessary or desirable for the purpose of 
checking the records furnished by the district or securijng inde¬ 
pendent information concerning the crops and income produced on 
the lands under the transferred works and may require sujdi infor¬ 
mation to be given under oath, and any owner or occupant 
247 of consenting land receiving water from the transferred works 
who shall refuse to give under oath such information con- 
cerning crop production and income when requested to cjlo so bv 
such crop-census taker or investigator, shall be without !right to 
receive water made available through any of the said transferred 
works until such information is furnished. The censujs taker, 
enumerator, or investigator authorized bv the Secretary to secure 
such information shall report to the district board of directors the 
descriptions of the land and names of such owners or occujpants of 
the land refusing such information or refusing to verify 6r affirm 
the same under oath, and upon notice from the Secretary the dis¬ 
trict will withhold water from such land and such owners lor occu¬ 
pants of the land until the requested information has been furnished. 
A statement of the cost of such crop census and investigation will 
be furnished to the district and the cost thereof as shown j by said 
statement will be paid by the district to the United States in the 
same manner and at the same time as the cost of the operation and 
maintenance of the reserved works, provided that no part!of such 
cost shall be collected from the owners of nonconsenting hind. 


Inspection of transferred works 


43. The Secretary shall cause to be made from time to timje a rea¬ 
sonable inspection of the transferred works to ascertain whether the 
terms of this contract are being satisfactorily executed by said dis¬ 
trict. Such inspection shall include examinations of the transferred 
property and the books, records, and papers of the district, tjogether 
with examinations in the office of the Bureau of Reclamation of all 
contracts, papers, plans, records, and programs connected with the 
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said property. The actual expense of the inspection as found by 
the Secretary shall be paid by the district to the United States, as 
herein provided. 

24S Charges for inspection, repairs, general expense, and other 

services 

44. On Mav 1. 1927. and annually thereafter, the district shall pav 
to the United States in each case for the preceding year ending De¬ 
cember 31st the following cost, to wit: 

( a) An equitable charge as determined by the Secretary each year 
to cover general expense and the cost of bookkeeping, accounting, 
clerical and legal work of the Bureau of Reclamation in connection 
with the accounts and collections of the said south-side pumping 
division of said Minidoka project and all inspections under article 
43 hereof. 

(b) The cost of repairs to the transferred property made by the 
United States under article 29 hereof. 

Xo water to be delivered without payment 

45. Pursuant to the provisions of section G of the act of Congress 
of August 13. 1914 (38 Stat. G8G). no water shall be delivered to or 
for any tract of land in the district the owners or holders of which 
shall be in arrears more than one year for the payment of any charge 
for operation and maintenance, or any annual construction charge 
and penalties, or any assessment levied by the district for the pur¬ 
pose of paying such construction or operation and maintenance 
charges, or who after the beginning of the vear 192G shall fail to 
pay in advance the annual operation and maintenance charges. 

Statement of status of payments affecting right to water 

4G. The district will furnish the United States a list of the lands 
in the district which are entitled to receive water under the terms of 
the preceding article, which list shall be amended or supplemented 
from time to time as changes occur in regard to the status of said 
lands as to qualification to receive water, which list shall be avail¬ 
able for the use of the United States in reducing the amount of water 
turned in at the head of the transferred works in proportion 
249 to the lands under said transferred works which, on account of 
delinquencies in payment, are not entitled to receive water. 
Should the treasurer of the district fail to pay promptly to the United 
States the construction or operation and maintenance charges herein 
agreed to be paid bv the district at anv time when the district has 
collected and has available in the hands of the treasurer sufficient 
funds to make such payments, the district will, upon notice from the 
Secretary, and as often as such notice is given, discharge such treas- 
urer and terminate his authority to act as treasurer of the district 
and select another treasurer satisfactory to the Secretary to perforin 
such duties. 

Re>ponsibility for holding the United States harmless 


47. After the transfer of said transferred works the district shall 
hold the United States, its officers and agents, harmless as to any 
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and all damage which may in any manner "row out of the care, 
operation, and maintenance of the transferred works. 

I 

Access to books and records 

4S. The proper officers or agents of the district shall! have full 
and free access at all reasonable times to the project boohs and offi¬ 
cial records of the United States relating (a) to the construction, ac¬ 
quisition. care, operation, and maintenance of the transferred works, 
and (b) to the status of individual and district accounts apd of pay¬ 
ments of operation and maintenance and construction charges, with 
the right at any time during office hours to make copies of or from 
the same, or any of them, and the proper representatives of the 
United States shall have similar rights in respect to the books and 
records of said district. 

Rules and regulations 


40. The secretary reserves the right, so far as the purport thereof 
may be consistent with the provisions of this contractj to make 
reasonable rules and regulations and to add to arid modify 
249 them as may be deemed proper and necessary to carry out the 
true intent and meaning of the law and of this contract. 

j 

Contract may be terminated in case of breach on one year's notice 

1 

50. In case of the breach of any of the terms and conditions of 
this contract bv the district, the United States reserves the right, 
upon one years written notice to the district, to terminate this 
contract, and upon the termination thereof the transferred! property 
shall be returned to the United States in as good condition as when 
received, reasonable wear and damage by the elements excepted, and 
upon the termination thereof, and the return of said transferred 
property, the lands of the said district shall revert to thej terms of 
payment and to the provisions of the water right application con¬ 
tracts in effect prior to the making of this contract, and tfje district 
shall not thereafter be entitled to any share in the annual profits 
from the items referred to in subsections I and J of section! 4 of said 
act of December 5, 1U24. 

Public land subject to assessment under Smith A(*t 

51. Pursuant to the provisions of section 3 of the act ofjCongress 
of May 15. 1022 (42 Stat. 541). all unentered public land and entered 
land for which no final certificate has been issued, located within the 
district, and described in a list marked ** Exhibit B ” attached hereto 
and made a part hereof, are hereby designated as subject td the pro¬ 
visions of the act of Congress of August 11. 1910 (39 Stat. 5( 


Contract to be authorized bv election and confirmed bvi court 

^ * i 

52. The execution of this contract shall be authorized by tlhe quali¬ 
fied electors of the district at an election held for that j purpose. 
Thereafter without delay the district shall prosecute to decree pro¬ 
ceedings in court for a judicial confirmation of the aiithoriza- 
250 tion of this contract and the apportionment of the benefits 
provided herein. The United States shall not be in any way 
bound to proceed under the terms of this contract until a <j:onfirma- 
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tory final judgment in such proceedings shall have been rendered, 
including final decision on any appeal prosecuted therefrom. The 
district shall furnish the United States for its files certified copies of 
all proceedings relating to the election upon this contract and the 
confirmation proceedings in connection therewith. 

Claims and complaints of incorrect distribution of water 

53. The United States and its agents in charge of the reserved 
works will use their best efforts and best judgment to deliver and 
turn out for the several parties entitled to receive water from said 
works their correct and proper share of the water actually available 
therefrom, and should the district, or any of the landowners or 
water users of the district feel aggrieved on account of any alleged 
shortage in the water supply delivered by the United States here¬ 
under. or any alleged mistakes or inaccuracies in the division of the 
water among the parties entitled to receive water from said reserved 
works, such party shall at once report to the officer of the United 
States in charge of said reserved works such alleged shortage or error 
in the division or delivery of water, and such officer shall promptly 
investigate any such complaint, and if he finds that the proper pro¬ 
portionate share of the available water supply to which such party 
is entitled is not being delivered for such party, he will correct the 

deliverv in so far as the United States has control of such deliverv 
* • 

and distribution, so that the correct proportionate share as nearly 
as practical to which such party is entitled will be delivered to or for 
such party at the point of delivery herein provided, it being under¬ 
stood that the water to which the landowners of the district are 
entitled will be delivered to the district by the United States at the 
head of said transferred works, and if any such party is dissatisfied 
with the decision of such officers of the United States in charge 
of the reserved works, such party may apply to the Secretary 
252 for an order for the correction of any alleged error in the 
deliverv or division of water from said reserved works, but 
neither the United States nor its officers or agents shall be liable 
in damages on account of anv such alleged shortage or mistake in 
the delivery or division of the water from said reserved works. 

Distribution of stored water from Snake River by State officer 

54. The distribution of stored water from the reservoirs constructed 
bv the United States on Snake River after the same is turned out of 

to 

such reservoirs into Snake River will be in charge of the proper State 
officer or other officer charged by law with the distribution of stored 
water from Snake River and the regulation of the headgates for such 
purpose. 

Interest in contract not transferable 


55. No interest in this agreement is transferable by the district to 
any other party, and any such attempted transfer shall cause this 
contract to become subject to annulment at the option of the United 
States. 
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i 

Furnishing water during 1926 

& ® i 

i 

56. After authorization of this contract by the electors of the dis¬ 
trict and execution thereof by the district, water will bei furnished 
under the terms hereof to such water users as sign written acceptance 
and waiver of defects in form hereto attached as Exhibit A. 

j 

Eights reserved under section 3737 ! 

57. All rights of action for breach of this contract are reserved to 
the United States as provided in section 3737 of the Revised Statutes 
of the United States. 

Member of Congress clause 

j 

58. No Member or Delegate to Congress, or Resident) Commis¬ 
sioner, shall be admitted to any share or part of this contract, or to 

any benefit to arise therefrom. Nothing, however, herein con- 
253 tained shall be construed to extend to any incorporated com¬ 
pany if the contract be for the general benefit of such corpora¬ 
tion or company. 

United States of America, 

E. C. Finney. j 

First Asst Secretary of the Interior. 

Burley Irrigation Distinct. 

W. L. Manning, President. 


By (Sgil.) 


Attest: 


By (Signed) 
(Signed) 


(Seal.) 


Victor Smith, 

Secretary . 
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[Exhibit A] 


AGREEMENT ACCEPTING TERMS OF ACT OF CONGRESS OF DECEMBER 5, 1024, 
AND FORM OF CONTRACT BETWEEN THE UNITED STATES AND T1I;E BURLEY 
IRRIGATION DISTRICT, AND CONSENT TO MODIFICATION OF TERMS 01? 
PREVIOUS CONTRACTS AND WATER-RIGHT APPLICATIONS 

| 

The undersigned landowner, or landowners, and water user of the 
Minidoka project, being the owner of the following-described tract 

•of land, to wit:_j_ 

desiring to accept the terms of payment and conditions provided in 
the act of Congress of December 5. 1924 (43 Stat. 672. 701)] and the 
contract or proposed contract between the United States land the 
Burley irrigation district (in the form approved by the Secretary 
of the Interior under date of September 23. 1925, as amended by the 
form approved by the Secretary of the Interior under date ojf Febru¬ 
ary 1. 1926). hereby agrees: 

(<z) That the terms and conditions of all prior water-right appli¬ 
cations and contracts applicable to the above-described tract! of land 
shall be considered modified to conform to the terms and conditions 
of said contract between the United States and the Burlev irrigation 
district and the said act of Congress of December 5, 1924. j 

(0) That the undersigned landowner or landowners, foir them¬ 
selves, their heirs, successors, administrators, and assigns, ratify and 
confirm the organization of the said Burley irrigation district and 
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the inclusion of their said above-described land therein, and waive 

anv and all errors and irregularities, if anv there be. in connection 

with the organization of said district. 

(c) And the undersigned landowners respectfully petition the 

honorable board of directors of the said Burlev irrigation district 

to include their said above-described land in the said Burlev 

* 

255 irrigation district, if the same is not already included in said 
district. 

( (1 ) If any project charges due from the undersigned to the United 

States have been extended bv the United States so as to authorize 

* 

payment at a date later than the date when this contract becomes 
effective, the undersigned agrees that the Secretarv mav amend such 
extensions of time so as to require payment on the date when this 
contract becomes effective, to the end that such extended charges mav 
be funded under subsection L of section 4 of said act of Congress of 
December 5. 1924. 

_ [seal.] 

_ [seal.] 

256 Acknowledgment 

* 

State of Idaho. 

County of _ ss: 

On this the_day of _ 192_ before me. 

_ a notary public in and for said State of 

Idaho, personally appeared_and__ 

known to me to be the person __ who executed the within instrument 

and acknowledged to me that_executed the same. 

In witness whereof I have hereunto set mv hand and affixed mv 
official seal the dav and vear in this certificate first above written. 

* v 

[seal.] _, 

Notary Public for Idaho. 

Residing at: 

My commission expires: 
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[Exhibit B] 


LIST OF LANDS WITHIN THE BURLEY IRRIGATION DISTRICT SUBJECT TO 
SECTION .'i OF THE ACT OF CONGRESS OF MAY 15. 1!*22 (4J STAT. 541 ) 

Fjuti* Unit Description 

C E. XW. Yi see. 31, T. 10 S., R. 25 E., B. M. 

C E. XW. % sec. 25, T. 11 S., R. 23 E„ B. M. 

.1 XW. % XE. y, i see. 26, T. 11 S., R. 23 E., B. M. 

A E. K XE. % see. 26, T. 11 S., R. 23 E., B. M. 

B Lots 3 ahtl 4, sec. 5, T. 11 S., R. 23 E., B. M. 

L XE. y, XE. % sec. 34, T. 10 S„ R. 23 E., B. M. 

F E. y SW. % sec. 34, T. 10 S., R. 22 E., B. XL 
A E. y. XE. y, sec. 22, T. 10 S., R. 24 E., B. M. 

E E. y SE. y sec. 21, T. 10 S., R. 22 E., B. M. 

E Lots 3 & 4, sec. IS, T. 11 S., R. 24 E., B. M. 

D W. K XW. y, sec. 34, T. 10 S., R. 23 E., B. M. 

B W. y. XE. y, sec. 35, T. 10 S., R. 24 E., B. M. 

C E. y XW. v 4 S ec. 35, T. 10 S., R. 22 E., B. XL 

E Lots 3 & 4 see. 26, T. 10 S., R. 23 E., B. M. 

D W. Y XW. y sec. 14, T. 11 $., R. 22 E., B. M. 

G W. SE. y, sec. 34 T. 10 S., R. 22 E., B. XI. 

K E. y- W. y XE. y, sec. 12, T. 11 S., R. 23 E., B. M. 
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Farm Unit Description 

F E. )i SW. sec. 33, T. 10 S., R. 24 E., B. M. 

K SE. x SW. y, sec. 26, T. 10 S., R. 24 E., B. M. 

J X T W. « SW. % sec. 28, T. 10 S., R. 22 E., B. M. • j 
L XE. % X'W. and X T . SE. XW. sec. 2S, T. 10 S., R. 22 
F B M 

M S\v7 M SE. k sec. 35, T. 10 S., R. 24 E., B. M. 

G Lot 4, sec. 29, T. 10 S., R. 24 E., B. M. 

K SW. y 4 NW. V 4 sec. 2S, T. 10 S., R. 22 E., B. M. 

G Lot 4, sec. 17, T. 10 S., R. 23 E., B. M. 

258 Burley Irrigation District, 

Reclamation Building , Burley , Idaho. 

I. Geo. W. Lyle, the duly qualified and acting secretary of the 
Burlev Irrigation District, of Burlev. Cassia Countv, Idaho, do 

v C %/ %/ / j 7 

hereby certify that the above and foregoing is a true, correct, and 
complete copy of that certain contract between the United States of 
America and the Burlev Irrigation District, and beariijg date of 
March 15. 1926. 

In witness whereof I have hereunto set my hand and affixed the 
official seal of the Burley irrigation district this 21st day of No¬ 
vember. 1930. 

[seal.] Geo. W. Lyle, j 

Secretary. Burley Irrigation District. 

BurletL Idaho. 
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In the Supreme Court of the District of Columbia 


Burley Irrigation District, a Corporation. 

plaintiff 

v. 

Ray Lyman Wilbur. Secretary of the Interior. 

defendant 

Opinion 

Filed Feb. 14. 1931 


Equity No. 50636 


Sic 


si« 


He 


The Minidoka irrigation project in Idaho was approved in 1904. 
The project consisted of two units now known as the Minidoka irri¬ 
gation district and the Burlev irrigation district. Each of these dis- 
tricts is now organized as a quasi-municipal corporation. The Mini¬ 
doka district comprises about 71.000 acres and is known as the gravity 
unit, because the lands therein are irrigated by gravity. The Burley 
district (containing about 49.000 acres on the south side of tjhe Snake 
River) is known as the pumping unit, because the water isilifted by 
pumping to the land in that unit. 

The Minidoka Dam. which is an essential of both units, was built 
primarily as a diversion dam. It was completed in 1906. and the 
gravity unit could be irrigated immediately thereafter. 

Construction of the power house was begun in 1908 and! the first 
unit was completed in 1909. in which year water was first j supplied 
for irrigation purposes to land in the pumping unit. The next four 
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units were completed in 1910. A sixth unit was added in 19*26. 

261 Bv 1915, before which time the work originally contem- 
plated had been completed, a dispute had arisen both with 

respect to this and other projects, as to the proper analysis and 
allocation of items of cost, and particularly as to the amounts to be 
charged to the settlers. 

On August 13. 1914 (30 Stat. 690). the reclamation extension act 

was passed. Under the authority of that act and pursuant to an 

order of January 30. 1915. authorizing their duties. Secretary Lane 

appointed a number of local boards of review. They were instructed 

to examine the statement of the entire cost of a project as shown on 

the books of the Reclamation Service, and to analyze each item of 

* 

the statement, and to investigate and to report to the Secretary of 

the Interior with the view of aiding him to determine the just and 

equitable amount to be collected from the respective units of the 

project. The reports of each local board of review were to be 

examined in turn bv a central board of review. 

% 

The local board of review for the Minidoka project included a 
representative of each district. They reviewed very thoroughly 
each item of cost shown on the l>ooks. and made a definite recom¬ 
mendation as to tiie division thereof. Many of the items presented 
complex and difficult questions and in many instances the divisions 
might reasonably have been made in one of several ways. Appar¬ 
ently the arguments in support of the different theories were care¬ 
fully weighed. The local board of review unanimously made recoin- 
mendations which were approved by the central board of review and 
adopted by the department. The amounts per acre of land to be 
paid by the settlers were based on those recommendations, and 
for about 10 years the divisions were satisfactory to all persons 
concerned. 

The present controversy involves the correct division between the 
two districts of profits earned by the power plant. This plant 

262 was a necessity to the irrigation of land in the Burlev district, 
but was not material to the Minidoka district. 

The nature of the present dispute may be seen by examining two 
of the items considered by the board of review—the dam and the 
power house. 

The dam was primarily built for diversion purposes. It was 

necessary also for storage purposes. Without it there could have 

been no irrigation of either district. 

It was expected that in the course of time excess power might be 

sold commercially. 

% 

But after deliberation it was decided that no part of the cost of 
the dam should be charged to the commercial power unit but that 
the cost of the dam should be divided between the districts accord¬ 


ing to their respective irrigable acreages, 
charged 59.2'r (£404.662.93) to the gravity 


Therefore the cost was 
unit and 40.8't (£271.- 


912.44) to the pumping unit. 

The power plant had been constructed almost entirely for the use 
of the pumping unit. It was decided to divide its cost on the basis 
of the peak demand of each unit for power for irrigation purposes. 
The peak demand of the pumping unit was 7.500 kw. and of the 
gravity unit was 350 kw. It was recommended that no part of 
the power-plant cost should be charged to the commercial power 


RAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 153 

unit. On the basis just mentioned the cost of the power iplant was 
distributed 95.6% (or $435,2S3.44) to the pumping unit land 4.4% 
($20,033.90) to the gravity unit. 

These figures entered into the determination of the charges to be 
paid per irrigable acre by the owners of the land. Thus the dam 
was treated as a diversion dam. and the power plant and equipment 
were treated as additional facilities necessary to the Burley irrigation 
district. ‘ j 

263 The division of the costs seemed quite satisfactory. After 
the power plant began to earn substantial profits; from the 
commercial sale of excess power a dispute arose as to the division of 
those profits. The Burley district asserted that it was charged with 
the cost of and owned 95.0% of the power plant, and was entitled 
to such profits in the same proportion. While not offering to pay 
anv more of the cost, the Minidoka district claimed a larger share 
of the profits than 4.4%'. 

Finally there were passed the act of December 5. 1924. Subsection 
I of which is quoted in finding 13. and the appropriation act of 
May 10, 1920. (piloted in finding IT. 

Under these statutes the Burley district made claim to195.0% of 
the accumulated net profits of the power plant. After hearing at¬ 
torneys on both sides. Secretary Work on March 14. 1927.;held that 
ilie Burley district owned 95.0% of the power plant, and isustained 
the claim of that district to that percentage of the profits accumu¬ 
lated (finding IT). 

On March 2. 1929. Secretary West denied a petition to Reconsider 
this order (finding 20). 

The accumulated profits to December 31. 1928. were $550,130.12. 
By agreement of all parties concerned $300,000 was withheld for 
increasing the power output of the Minidoka power plant! and the 
remainder has been credited, $244,800.40 on tlie books of t)ie Recla¬ 
mation Service to the plaintiff and $11.209.T2 to the Minidoka dis¬ 
trict. These credits were still less than the cost of the power plant 
charged to plaintiff. The credits were entered on the books before 
the action now to be described. 

The Minidoka district was dissatisfied with the decisions of Sec¬ 
retaries Work and West. 

On July 30. 1929. that district petitioned Secretary T^ilbur to 
appoint a commission to consider the ratio of ownership of 
204 the project by the two districts and the ratio of tin* partici¬ 
pation by the two districts in the proceeds of the power 
profits. The Acting Secretary appointed such a commission on 
August 10. 1929. The commission spent a large part of September 
in Idaho, held a public hearing, examined the project and the books, 
and made a report to the Secretary on September 2T, 1929. The 
committee in its report recommended that the proceeds from the 
sale of commercial power be reallocated and divided T2.T% to the 
Burley district and 2T.3% to the Minidoka district. It recommended 
no change as to payment of the original cost. 

This report was made nearly 20 years after the principal work 
on the project, and many years after it had been ascertained that 
the power plant would be profitable, and after the allocation of the 
original costs to the two districts, and many years after the settlers 


; 

i 
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have understood the proportions in which the power plant is owned 
by the two districts. 

The substantial change recommended in the division of the 
profits is based upon the proportion that the dam is an essential 
part of the power plant or project; that 59.2% of the total cost of 
the dam was paid by the Minidoka district, which also paid a por¬ 
tion of the cost of transmission lines and of the construction camps. 
Idle committee then undertakes to charge 47% of the cost of the 
darn to irrigation purposes and 53% of such cost to power purposes. 
By including part of the cost of the dam as cost of the power proj¬ 
ect. the committee by a rather complicated process of computation 
reaches the conclusion that the Minidoka district has paid for 27.3% 
of the entire cqst of the power project and should share proportion¬ 
ately in the power profits from the beginning. The committee 
recommends that the prior orders should be modified to that extent. 

Objections to the report were tiled by both districts. 

205 Plaint iff asserts that the prior decisions are conclusive both 
as to the past and subsequent profits. Plaintiff also urges 
that the recommendations of the committee are erroneous for many 
reasons, among others that the dam was used for both for both di¬ 
version and storage purposes, and that the basis on which 53% of 
the dam is charged to the power project contains many errors of 
fact and is wholly unreasonable. 

The matter was thus pending before the Secretary of the Interior 
for decision when this suit was filed. Action was suspended by the 
Secretary to await the decision of this court. 

The case has been tried on the merits and the facts are set forth 
in the findings. 

The question;of law before the court is whether the present Secre¬ 
tary of the Interior has power to review and modify the decision of 
his predecessors. 

The Burley district contends that under the statutes before men- 
tinned, as well as under the contracts between the department and 
the two irrigation districts, the decision of Secretary Work, con¬ 
firmed bv that of Secretary West, is final both as to the accumulated 
• • 

profits and as to the subsequent profits. In my judgment plaintiff's 
contention is correct. 

The appropriation act of 192G in terms confers upon the Secre¬ 
tary both the power and the duty of applying the accumulated 
profits in payment of any water right charges due the United States 
bv anv individual water user or irrigation district to whose benefit 

& % V 

such accumulated profits should equitably accrue in the judgment 
of the Secretary, whose decision shall be conclusive. 

On March 14. 1927. upon application of plaintiff and after hear¬ 
ing counsel for both irrigation districts Secretary Work 
2GG found that plaintiff' owned 95.G%of the power plant, and the 
Minidoka district owned the remainder, or 4.4%. and he 
reached the conclusion that the profits from the sale of electric 
energy should be credited to the two districts in those proportions, 
and he so ordered. 

On March 2. 1929. Secretary West refused to reopen the decision. 
The profits accumulated to December 31. 1923. have in fact been 
divided in these proportions between the two districts. 
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i 

In accordance with the statutes, these profits have bee'n applied 
in payment of charges due the United States from these irrigation 
districts. To that extent the matter is a completed transaction. 

Under the decisions of the Supreme Court this action disposed 
of the matter up to that point just as effectively as though the money 
had been delivered in specie. As to those acts the power of the 
Secretary of the Interior was exhausted. Neither Mr. Work nor 
Mr. West nor any successor could change or modify those completed 
acts. 

Noble v. Union River Logging R. R. Co.. 147 U. S. 165. 

U. S. v. Atkins, 260 U. S. 220. 

West t\ Standard Oil Co.. 278 U. S. 200. 210, 218. ! 

The subsequent profits are to be divided as provided in subsec¬ 
tion I of section 4 of the act of December 5. 1924 (43 Stat. 701). 

That section provides that the net profits may be used by the 
water users to be credited annually, first, on account of the project 
construction charge; second, on account of project operation and 
maintenance charge: and third, as the water users may dilrect. 

Both irrigation districts made contracts with the Secretary of the 
Interior pursuant to this statute. 

Plaintiff* contends that the net profits, the amount of whi<j-h is to be 
determined by the Secretary, are to be applied to thej purposes 

267 mentioned in the statute, but that the share of the {profits to 
go to each district depends upon their respective ownerships 

in the power plant, and that this was finally determined by Secre¬ 
tary Work in his decision of March 14. 1927. 

This seems to be a reasonable construction of the statute). It was 
followed by Secretary West, and I adopt it. 

It follows that the present Secretary of the Interior is without 
power to take the action recommended by the committee appointed 
in 1929 and now pending before him. I will sign a decree as prayed 
in the amended bill. I 

February 14. 1931. 

Jesse C. Adkins, justice. 

268 In the Supreme Court of the District of Columbiaj 

Holding an equity court 

• ! 

Burley Irrigation District, a Corporation. 

plaintiff j 

■o T it* c v ' j >Equitv No. 50636 

Ray Lyman \\ ilbur. Secretary of the Interior.) 1 - j 

Interior Department. Washington. I). C.. de¬ 
fendant 

Findings of fact 

Filed Feb. 14. 1931 


Sic * * * * * * 

The court finds the facts to be as follows: 

1. The Burley irrigation district is a quasimunicipal corporation 
organized and existing under and by virtue of the laws of the State 


I 
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of Idaho. Kay Lyman Wilbur is a citizen of the State of California, 
residing in the District of Columbia. (Paragraph 1 of the amended 
bill of complaint admitted in the answer: paragraph 1 of the stipu¬ 
lation.) 

2. Ray Lvman Wilbur, the defendant, is now and at all 
200 times since the 5th day of March. 1020. has been the duly ap¬ 
pointed. qualified, and acting Secretary of the Interior of the 
United States and as such has charge of the administration of the 
laws of the United States relating to irrigation and reclamation 
projects constructed by the United States, and particularly the ad¬ 
ministration of the act of Congress of June 17. 1002 (32 Stat. 388). 
known as the reclamation act. and all acts amendatory thereof or 
supplementary thereto: that the said defandant is sued in his official 
capacity as such Secretary of the Interior. (Paragraph 2 of the 
amended bill of complaint admitted in the answer: paragraph 2 of 
the stipulation.) 

3. That in 1004 tin* then Secretary of the Interior approved an 
irrigation and reclamation project, known as the Minidoka project, 
for the irrigation of certain lands located in Cassia and Minidoka 
Counties, in the State of Idaho. Pursuant to such approval and as 
a part of the said project the Minidoka Dam was erected across the 
channel of Snake River, situated in Cassia and Minidoka Counties. 
Idaho, which dam was completed in September. 1906. The Minidoka 
project consisted and now consists of two units: (1) The gravity 
unit, now known as and comprising the Minidoka irrigation district, 
in which district some 71.000 acres of land are irirgated by water 
diverted from the channel of Snake River at the Minidoka Dam and 
conveyed to said lands bv the force of gravity: and (2) the south- 
side pumping unit, now known as and comprising the Burley 
270 irrigation district, in which district some 48,000 acres of land 
are now irrigated bv water diverted from the channel of Snake 

* 4 

River at the Minidoka Dam and conveyed by gravity to three pump¬ 
ing stations some 12 miles from the dam and there lifted to the level 
of the lands in the Burley district by pumps operated by electric 
power. In the! year 1908 the United States Reclamation Service 
began the construction of a power house at the dam and the three 
pumping stations hereinbefore referred to. The initial power plant 
equipment consisted of five vertical units, the first of which was com¬ 
pleted and placed in operation in 1909. The next four units were 
placed in operation before the end of 1910 and in June. 1926. a sixth 
unit was added to the power plant and placed in operation. That 
the said power plant was constructed for irrigation purposes and ir¬ 
rigation has the first call on the electrical energy generated at the 
power plant. 

That water Was first furnished and supplied for the irrigation cf 
the lands included in the pumping unit (Burley irrigation district) 
in the year 1909 and ever since said time has been and now is being 
supplied by use of the said pumps operated by electrical energy gen¬ 
erated at the Minidoka power plant. 

That the Minidoka Dam was constructed at a cost of $676,575.37; 
that it was constructed with penstock openings in the wall to make 
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it available for use in the production of power; that there- 

271 after upon the construction of the power house th<p wall of 
the dam was used as the upper wall of the powjer house. 

(Paragraph 3 of the amended bill of complaint admitted in the 
answer; paragraph 3 of the stipulation: map admitted in evidence.) 

4. That in 1915 Franklin K. Lane, then Secretary of the Interior, 
appointed a central board of review and a number of locjil boards 
of review pursuant to an order approved January 30, 191.1). These 
local boards of review were instructed to examine the statement of 
the entire cost of a project as shown on the books of the Keciama- 
tion Service and to analyze each item of the statement carefully 
and to investigate and report to the Secretary of the Interior with 
the view of aiding him to determine the just and equitabbj* amount 
to be collected from the respective units of the project, including 
both units of projects as to which the construction charges had been 
theretofore announced by public notice and units of projects where 
construction charges had not been announced but where sucli projects 
had reached such stage of completion as to make it practicable and 
desirable to do so. The reports of the local boards of review were 
to be referred to a general board of review. The local {hoard of 
review for the Minidoka project consisted of four members, among 
whom were representatives from each of the two units of tlu) project. 
(Paragraph 4 of the stipulation; Exhibit A to the | original 
answer.) 

272 5. That on the 13th day of August. 1924. Congress passed 
what is commonly known as the reclamation extension act, 

which provided in part as follows: j 

“Sec. 373. General autiiorit of Secretary of Interior. The 
Secretary of the Interior is hereby authorized to perform jam* and 
all acts and to make such rules and regulations as may be ijeees>arv 
and proper for the purpose of carrying the provisions of this chap¬ 
ter into full force and effect.** (43 t\ S. (\ A. 373.) 

0. That in June. 1915, the said board of review for the Minidoka 
project submitted a report to the then Secretary of the Interior. In 
said report the board of review unanimously recommended as fol¬ 
lows (par. 4) : In the distribution of costs of features coiinnon to 
both irrigation units the board decided that some, like (lam and 
spillway, soil investigation, etc., be divided on an acreage basis: that 
the irrigable acreage was as follows: 

North-side gravity lands-63.500 acres. 

South-side gravity lands_ 7. $00 acres. 


Total gravity unit__71.000 acres. 

Total pumping unit-41). 000 acres. 

A division of the costs on an acreage basis, therefore, threw 59.2% 
to the gravity unit and 40.S% to the pumping unit. (Par. 5[) Fea¬ 
tures pertaining to the use of water, like storage works, stream meas¬ 
urements, etc., the board thought, should be divided upon the basis 
of maximum canal capacity devoted to each unit. The safe Rapacity 
of the main south-side canal for gravity lands was 185 secohd-feet; 
the total canal capacity for the gravity unit was 1,605 second-feet; 

5S723—31-11 
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J 4 


total canal capacity for pumping unit. Sll second-feet. A 
division of costs on canal capacity basis, therefore, threw 
(><>.:>', to the gravity unit and 33.5% to the pumping unit. 
(Par. G.) The board believed that the power plant and related fea¬ 
tures should |be divided on the basis of use of power as determined 
by the maximum summer demand. That the then capacity of the 
power plant was 7.800-8.000 kw. The peak demand of the south- 
side pumping unit at the power plant was 7.500 kw. The peak 
demand of the gravity unit at the power plant was 350 kw. The 
then peak demand for commercial power coincident with the peak 
for pumping at the power plant was *200 kw. The maximum demand 
for pumping came at the period when the days were long and the 
weather hot. so that no current at all was used for heating and verv 
little for lighting. The summer peak of the commercial loading did 
not exceed 200 kw. On the other hand, a large part of the capacity 
of the power plant was needed for heating and other commercial 
loads in the winter season. Less than 3 '\ of the power-plant capacity 
was used for commercial purposes in summer and a great uncertainty 
existed as to how much of it might be used in winter. The board 
recommended that no part of the power-plant cost should be charged 
to the commercial-power unit, but that the entire cost of the plant 
should be divided between the gravity unit and the pumping unit in 
the proportion of their maximum demands for power. The distribu¬ 
tion of costs on a power-demand basis threw 4.4 G to the 

274 Gravity unit and 95.0% to the pumping unit. (Par. 13.) 
The board recommended that the protits from commercial 

power, after paying for commercial-power investments, should be 
credited 4.4 G to operation and maintenance of the gravity unit and 
95.0G to operation and maintenance of the south-side pumping unit. 
(Summary.) That the gravity-unit construction returns were fixed 
by contracts or public notices at $2,041,579.40, apportioned as follows: 
17.bl0 acres at $22.00 per acre. 

4.500 acres at $40.00 per acre. 

48.090 acres at $30.00 per acre. 

That the pumping-unit (Burlev irrigation district) returns should 
be fixed at $2,785,307.00. apportioned as follows: 

30,600 acres at $5(5.45 per acre. 

18.340 acres at $57.50 per acre. 

Thus 40 . 8 '; of the cost of the diversion dam determined on an acreage 
basis, and 95.0 G of the cost of the power house determined on the 
basis of the maximum demand for summer power, were included in 
and became a part of the said construction returns to be repaid to 
the United States by the landowners within the Burlev irrigation 
district. (Paragraph 0 of the stipulation: Exhibit 1 to the amended 
bill of complaint admitted by the stipulation.) 

7. That on ,the 27th day of September. 1915. the central board of 
review of the United States Reclamation Service of the Department 
of the Interior approved the report, allocations, and recom- 

275 mendations of the local board of review for the Minidoka 
project and fixed the total construction cost to be returned by 

the pumping unit, or Burley irrigation district, at $2,785,307.00. and 
fixed the total irrigable area of the south-side pumping unit, or Bur- 
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ley irrigation district, at 49.000 acres and apportioned the j construc¬ 
tion costs as follows: 

30,660 acres at $56.45. 

18.340 acres at $57.50. 

That said report on construction co>ts was adopted and ajpplied by 
the Secretary of the Interior in the public notice of construction 
costs for the Burley irrigation district issued on the 3rd dav of 
November. 1915. (Paragraph 7 of the amended bill of complaint 
admitted in the answer; Exhibit 2 to the amended bill of <i*omplaint 
admitted in the stipulation: paragraphs 7. 23. and 24 of the! answer.) 

8. That on November 3, 1915. the Secretary of the Interior gave 
public notice of the lands irrigable under the pumping mint of the 
Minidoka project, the limit of area per entry, the charges per irriga¬ 
ble acre upon said entries and upon lands in private ownership, and 
the number of annual installments in which said charges Should be 
paid, the charges per irrigable acre for the said pumping unit being 
fixed, determined, and specified in said public notice as $50.50 per 

acre for public lands and $57.50 per acre for lands ijn private 

276 ownership, which figures were those recommended by! the local 
board of review and approved by the central board ojf review; 

that in thus fixing the construction costs to be charged against the 
Burley irrigation district the Secretary of the Interior treated the 
dam as a diversion dam and treated the power plant and equipment 
as an additional facility necessary to the Burley irrigatioii district, 
and the charges so fixed and announced were sufficient to return and 
repay to the United States all money expended in the construction 
of the irrigation system of the Burley irrigation district so appor¬ 
tioned, allocated, and charged. (Paragraph 8 of the stipulation; 
paragraph 8 of the amended bill as admitted in the answer; para¬ 
graph 7, 23. and 24 of the answer to the amended bill; exhibit attached 
to the stipulation.) 

9. That after said public notice was issued and in compliance with 
the rules and regulations of the Interior Department, the entry men 
and landowners of the pumping unit <>f the Minidoka project made, 
executed, and delivered in writing to the United States w^ter-right 
applications for water to be used on and in the irrigation; of their 
lands, such applications being in the form prescribed and approved 
by the Secretary of the Interior. All such water-right applications 
contained the following paragraph: 

** 3. I agree to pay the annual installments of the construction 
charge fixed by the Secretary of the Interior in public notice issued 
in connection with the Unit above described on the 3rd day of No¬ 
vember. 1915. at $56.50 (or $57.50) per acre of irrigable land 

277 and in addition thereto the annual charges for operation and 
maintenance as prescribed by the said reclamation extension 

act and all penalties which may accrue for failure to make payment 
at the proper time." 

All such applications were approved in writing by the wafer users’ 
association. (Paragraph 9 of the stipulation; Exhibits 3 and 4 
to the amended bill of complaint admitted in the stipulation; para¬ 
graph 9 of the answer to the amended bill of complaint.) j 

10. That said water-right applications were made and approved 
by all entrymen and owners of private lands within the pumping unit 


i 
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of the Minidoka project for all the irrigable lands in said pumping 
unit; that the Burley irrigation district, plaintiff herein, is now oper¬ 
ating that part of the Minidoka irrigation system under a contract 
between the United States and the Burley irrigation district dated 
March 15. 1926 (paragraph 10 of the stipulation: paragraph 10 of the 
amended lull of complaint admitted in the answer): tiiat said water- 
right applications tiled by the various entrymen and landowners of 
the Burley irrigation district were duly accepted and approved on 
behalf of the United States and constituted the contracts between 
such landowners and entrymen and the United States (paragraph 3 
of exhibit to the stipulation, being the contract between the Burley 
irrigation district and the United States). 

11. That the construction cost of the power plant of the Minidoka 

project was $455,317.40. and was charged against the respec- 

278 tive irrigation districts in the accounts of the United States 

Reclamation Service relating to said project in the following 

proportions: 

Minidoka irrigation district. 4.4'<. or $20.o33.9f>. 

Burley irrigation district. 95.0U or $435.2S3.44. 

The aforesaid charge's remain unchanged up to the present time. 
(Paragraph 11 of the stipulation: paragraph 1! of the amended bill 
of complaint admitted bv the answer.) 

12. That during the nonirrigation season a portion of the electri¬ 
cal energy generated by the Minidoka power plant has been and is 
sold on the project to users for commercial purpose's. After the com¬ 
pletion of the project the proceeds from the sale of such surplus 
energy were applied to tin* expansion and improvement of tin* electri¬ 
cal svstem until some time in the vear 1915. Since that time the 

• * 

sale of such surplus energy has resulted in a protit over and above all 
expenses of operation and all needed new construction or improve¬ 
ments to the power system. (Paragraph 12 of the si i plat ion.) 

13. Subsection I of the act of Congress of December 5. 1 i>24 (c. 4. 
43 Stat. 7<i:>). is as follows: 

** Whenever the water Users take over the care, operation, and 
maintenance of a project, or a division of a project, the total accumu¬ 
lated net profits, as determined by the Secretary, derived from the 
operation of project power plants, leasing of ’project grazing and 
farm lands, and the sale or use of town sites, shall be credited to the 
construction charge of the project, or a division thereof, and there¬ 
after the net profits from such sources may be used, by the water 
users to be credited annually, first, on account of project construction 
charge, second, on account of project operation and maintenance 
charge, and third, as the* water users may direct. No distribution to 
individual water users shall be made out of any such profits before 
all obligations to the Government shall have been fully paid." 

279 (Paragraph 13 of the stipulation.) 

14. Pursuant to section 5 of the act of Congress of August 
13, 1914 (38 Stat. 087). the operation of the gravity unit of the Mini¬ 
doka project was taken over from the United States Reclamation 
Service bv thei Minidoka irrigation district on Januarv 1. 1917. under 

% i • 

a contract between said district and the United States, which said 
contract was supplemented by another contract between the same 
parties under date of February 11. 1927. which latter contract pro¬ 
vided in part as follows: 
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“ Credits under subsections I and J of section 4. act of December 5, 

1924 

1 

" 9. Pursuant to the provisions of subsections I and J of section 
4 of said act of December 5. 1924. the Secretary will determine and 
announce the total accumulated net profits to be credited under the 
said subsections to the Minidoka project, and what portions! thereof 
to the said completed divisions, included in the Burley and Minidoka 
irrigation districts. He will also determine and announce what pro¬ 
portionate part or percentage of accumulated net profits which it is 
found should equitably be credited to the completed divisions of the 
project, should be credited to the lands in the Burley irrigation dis¬ 
trict. or south-side pumping division, and what proportionate part 
to the lands in the Minidoka irrigation district, or gravity division 
of the project, which determination and announcement wi’.l be set out 
in a statement, a copy of which will be sent to each of the two dis¬ 


tricts. 

* 


“Increase in project power supply 

“ 12. Whereas both the Burley irrigation district and tin* Minidoka 
irrigation district have heretofore authorized the use of the accumu¬ 
lated net profits from the operation of the power plant at the Mini¬ 
doka Dam to the improvement, purchase, and installation of machin¬ 
ery in the power plant at Minidoka Dam for the purpose of increas¬ 
ing the power output of said plant, and such improvement and 
280 enlargement of the power plant at the Minidoka I)am! is now 
authorized, and under construction, or about to be constructed. 

“ Now. therefore, it is agreed that in order to make some provision 
for supplying the growing demand for commercial power! on the 
Minidoka project, and the additional power which will be required 
for pumping water in connection with the pumping divisionjof said 
project, and before determining and announcing the accumulated 
net profits from the operation of the project power plant, the Sec¬ 
retary shall deduct from the net profit which would otherwise be 
available from that source the sum of three hundred thousand dol¬ 
lars ($300,000). which shall be applied if authority is given,! and if 
appropriations therefor are made by Congress, first, to the improve¬ 
ment or purchase and installation of machinery in the power plant 
at the Minidoka Dam for the purpose of increasing the power I output 
of said plant: and. second (if any balance of said sum remains), to 
the payment of a proportionate share of the cost (< 2 ) of the! power 
plant to be constructed by the United States at the American Falls 
Dam. and (b) of the power privilege in connection therewith, includ¬ 
ing the right to the use and benefit of a pro rata share in all! power 
generated at the island and west-side plants at American Falls over 
and above the amounts required for construction purposes iln con¬ 
nection with the American Falls Dam pending the construction of 
the large power plant contemplated by the United States at the said 
dam. Upon the completion of the said improvements in or installa¬ 
tion of machinery at the Minidoka power plant, the Secretary will 
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furnish the district a statement (✓/) of the cost of such improve* 
merits and (b) of the balance remaining from the said sum of three 
hundred thousand dollars (£300.000). which is available for applica¬ 
tion toward the payment of a proportionate part of the cost of the 
proposed power plant at the American Falls Dam and the power 
privilege in connection therewith, and the constructed divisions of 
the Minidoka project embraced in said Minidoka and Burley irri¬ 
gation districts shall be entitled to tin* benefit of the proportionate 
part of the power actually available from tiie said plant to be con¬ 
structed at the American Falls Dam. or the net profits thereof in the 
proportion that the said balance remaining from said sum of three 
hundred thousand dollars (£300.000) is of the total cost of the said 
power plant and power privilege in connection therewith as the same 
is determined and announced by the Secretary after the completion 
of said plant. The proportionate part of the proceeds of the 

281 power from the American Falls power plant allotted by the 
Secretary to the Burley and Minidoka districts to be divided 

between said districts in the same proportion as the proceeds of the 
power from tin* plant at the Minidoka Dam. The net profits avail¬ 
able from the use for commercial purposes of any part of the* dis¬ 
trict's share of the power generated from the Government plant or 
plants at American Falls shall be determined and announced annu¬ 
ally by the Secretary in the same manner as the future net profits 
from the Minidoka plant. Pending the completion of the proposed 
new plant to be constructed by the Doited States at American Falls, 
the district, or the lands thereof, will be allowed the use or benefit 
of its. or their, pro rata share of power generated at the island and 
west-side plants at American Falls, over and above the amounts 
required for construction purposes, or- proportionate parts thereof, 
in like manner as herein provided with reference to net profits here¬ 
after realized from the power developed at the Minidoka plant. It 
is understood that the cost of the transmission line from American 
Falls to the second lift pumping plant of the Burley irrigation dis¬ 
trict is to be deducted from the accumulated net profits from the 
power plant.“ 

(Paragraph 1-1 of the stipulation.) 

15. Pursuant to section. 5 of the act of Congress of August 13. 
1014 (38 Staf. 367). the care, operation, and maintenance of the 
pumping unit of the Minidoka project, including the canals and 
pumping plants, were taken over on March 15. 1020. by the Burley 
irrigation district under a contract of that date between plaintiff 
and the United States, which contract provided in part as follows: 

** 1. This agreement made this 15 day of March. 1020. between 
the United States of America, herein called the United States, acting 
for this purpose by E. C. Finney. First Assistant Secretary of the 
Interior, herein called the Secretary, under the provisions of the 
act of Congress of June 17. 1902 (32 Stat. 388). and acts 

282 amendatory thereof or supplementary thereto, all referred to 
as the reclamation law. and the Burley irrigation district, an 

irrigation district organization under the laws of the State of Idaho, 
and located in Cassia Countv. Idaho, herein called the district. 
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“ Witnesseth that: 

“ Lands included in the district 

i 

; 

“2. Whereas the district includes within its boundaries approxi¬ 
mately 49.000 acres of irrigable lands constituting that part of the 
Minidoka project commonly known as the south-side jumping 
division of the Minidoka project, and. 

** Previous contracts 


“3. Whereas under public notices issued by die Secretary japplica- 
ble to said southside pumping division of the Minidoka project the 
various entrvmen and landowners of the said Burlev irrigation dis- 
trict have filed water-right applications in form approved by the 
Secretary, which have been duly accepted and approved oh behalf 
of the United States and constitute the contracts between sujch land- 
owners and entrvmen and the United States: and. 

**Landowners desire benefits of act of Dec. 5, 192-f 

"4. Whereas the landowners of the district desire (</) to secure 
the benefits of section 4 of the act of Congress approved December 
f». 1924 (43 Stat. 701). and (b) to take over the operation aijd main¬ 
tenance of the canal system and the pumping plants of the said 
southside pumping division. 

** Now. therefore, in consideration of the premises it U hereby 
agreed as follows: 


%i Credits under subsections I and J of section 4. act of December 

5, 1924 

” 8. (a) Pursuant to the provisions of subsections I and J bf sec. 4 
of said act of December f>. 1924. the Secretary will determinejand an¬ 
nounce the total accumulated net profits to be credited under the said 
subsections to the Minidoka project, and what portions thereof to the 
said completed divisions, included in the Burlev and Minidoka 
irrigation districts. He will also determine and announce 
283 what proportionate part or percentage of the accumulated net 
profits which it is found should equitably be credited to the 
completed divisions of the project, should be credited to the jands in 
the Burley irrigation district or southside pumping division, and 
what proportionate part to the lands in the Minidoka irrigation dis¬ 
trict. or gravity division of the project, which determination and 
announcement will be set out in a statement, a copy of which will 
be sent to each of the two districts. 

“(b) The credits so allowed to the district on account of Accumu¬ 
lated net profits from the sources referred to in said subsections I and 
»J will be credited to the construction charge of the divisiorj of the 
project represented by the district, and will apply toward the reduc¬ 
tion of the construction indebtedness of the district and of t|ie non¬ 
consenting district landowners (as hereinafter defined), aijd such 
credit may be divided among the several tracts of irrigable land in 
the district in proportion to irrigable acreage, but will not affect the 



1 34 HAY LYMAN WILBUR VS. BURLEY IRRIGATION DISTRICT 


annual construction payments until the end of the construction pay¬ 
ment period, and no distribution to individual water users shall be 
made out of any such profits before all obligations to the I nited 
States shall have been fully paid. 

“(c) The net profits realized from the various sources named in 
said subsections I and J after the date provided in this contract for 
the taking over of the operation and maintenance of the transferred 
works by the district, to wit. after Apr. 1. 1926. will be announced 
and determined each year by the Secretary in a written statement 
to be sent to the district over the signature of the Secretary. The 
portion of such net profit as determined by the Secretary and set 
out in such annual statement as applicable to the district shall, unless 
used in the manner provided in subdivision (//) of this article, be 
credited each year as follows: First, on the annual installment of 
the project construction charges of the district beginning with the 
installment first coming due. and continuing with succeeding con¬ 
struction installments so far as such credit will go. until the entire 
construction indebtedness of the district has been paid: second, 
upon operation and maintenance charges, as the same come due to 
the United States: and third, as the district may direct: but no dis¬ 
tribution to individual water users shall be made out of anv such 
profits before all obligations to the United States shall have been 
fully paid. 


284 


Increase of project-power supply 


**('/) In order to make some provision for supplying the growing 
demand for commercial power <>n the Minidoka project and also 
the additional power which will be required for pumping additional 
water for the lands in the Rurlev district, it is herebv agreed that 

* * V 

before determining and announcing the accumulated net profit from 
the operation of tlie project power plant, the Secretary shall deduct 
from the net profit which would otherwise be available from that 
source the sum of three hundred thousand dollars ($300.()00.00). 
which shall be applied, if authority is given and if appropriations 
therefor are made by Congress, first to the improvement or pur¬ 
chase and installation of machinery in the power plant at the Mini¬ 
doka Dam for the purpose of increasing the power output of said 
plant: and. second (if any balance of said sum remains), to the pay¬ 
ment of a proportionate share of the cost (a) of the power plant 
to be constructed by the United States at the American Falls Dam: 
and (b) of the power privilege in connection therewith, including 
the right to the use and benefit of a pro rata share in all power 
generated at the island and west-side plants at American Falls over 
and above the amounts required for construction purposes in con¬ 
nection with the American Falls Dam pending the construction of 
the large power plant contemplated by the United States at the 
said dam. Upon the completion of the said improvements in or 
installation of machinery at the Minidoka power plant the Secre¬ 
tary will furnish the district a statement (a) of the cost of such 
improvement, and (b) of the balance remaining from the said sum of 
300.000 dollars which is available for application toward the pay¬ 
ment of a proportionate part of the cost of the proposed power plant 
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at the American Falls Dam and the power privilege in connection 
therewith, and the constructed division of the Minidoka project 
embraced in said Burley district shall be entitled to the belnefit of its 
proportionate part of the power actually available froth the said 
plant to be constructed at the American Falls Dam. Or the net 
profits thereof in the proportion that the said balance jremaining 
from said sum of 300,000 dollars is of the total cost of the Said power 
plant and power privilege in connection therewith as the same is 
determined and announced by the Secretary after the coinple- 
285 tion of said plant. The net profits available from the use for 
commercial purposes of any part of the district's share of the 
power generated from the Government plant or plants at-! American 
Falls shall be determined and announced annually by thej Secretary 
in the same manner as the future net profits from thej Minidoka 
plant. Pending the completion of the proposed new plant] to be con¬ 
structed by the United States at American Falls, the district, or the 
lands thereof, will In* allowed the use or benefit of its or; their pro 
rata share of the power generated at the island and west-slide plants 
at American Fails, over and above the amounts required for con¬ 
struction purposes, or proportionate parts thereof, in like planner as 
herein provided with reference to net profits hereafter realized from 
the power developed at the Minidoka plant. 


* 


* 


3je 


“District assumes payment of construction charges 

** 9. The District assumes and agrees to pav to the United States 
(#). the net balance of the construction indebtedness of all the con¬ 
senting landowners (as hereinafter defined) of the district to the 
United States as determined by their individual water-right applica¬ 
tions and the public notices applicable thereto as shown on the 
project books of the said Minidoka project, including (1). interest 
and penalties: (2) the amount added to such constructionfindebted¬ 
ness by the funding of operation and maintenance charges under 
subsection L of said act of Congress of December 5, 19241; and (3) 
the consenting landowners’ ratable proportion of the book value of 
the equipment and supplies transferred under article 2j8 of this 
contract: and (/>). the net balance of the said construction indebt¬ 
edness of all the nonconsenting landowners (as hereinafter! defined), 
should such nonconsenting landowners fail or refuse to njiake pay¬ 
ment to the United States, said net balance of nonconsenting land- 
owners to include interest and penalties. The net balance of con¬ 
struction indebtedness assumed and agreed to be paid by the district 
is hereby agreed to be the maximum sum of $2,650,000, from which 
maximum construction indebtedness, however, there shajll be de¬ 
ducted the district's share of the accumulated profits from past 
operations in connection with sales of power, Warren Act ‘contracts, 
sales of town lots, leases, etc., as determined by the Secretary. Pay¬ 
ments of construction charges by the district to the United States 
shall continue until the said construction indebtedness hereby 
assumed and agreed to be paid has been fully paid." 
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285*4 (Paragraph 15 of the stipulation: exhibit attached to the 
stipulation.) 

Hi. That from March 5. 1923. to July 24. 1928. Hubert Work was 
Secretary of the Interior of the United States. (Paragraph 10 of 
the stipulation.) 

17. That on May 10. 1920. Congress passed an act providing, in 
part, as follows (44 Stat. S00) : 

“Minidoka project. Idaho, for operation and maintenance con¬ 
tinuation of construction and incidental operation 82.005.000.00: 
Prodded. That the accumulated net profits as determined by the 
Secretary of the Interior arising under the project derived from 
the operation of the project power plants, leasing of Government 
grazing and farm lands, the sale and use of town sites, and for all 
other sources shall be applied by the Secretary of the Interior, so 
far as mav be necessary, in the payment of anv water-right charges 
due the United States by any individual water user or irrigation 
district to whose benefit personally or in the aggregate such ac¬ 
cumulated profits should equitably accrue in the judgment of the 
Secretary of the Interior, whose decision shall be conclusive. Anv 
surplus of such accumulated net profits and future profits from such 
sources shall be, applied as provided in subsection I. section 4. act 
of December .*>. 1924 (43 Stat. p. 7<)1).” 

That on March 14. 1927. the then Secretary of the Interior. Hubert 
Work, rendered a decision apportioning credit for the power profits 
between the two districts of the Minidoka project on the basis of 
95.(5G* to tlie Burlev irrigation district and 4.4'< to the Minidoka 
irrigation district. His decision and order were as follows: 


The Secretary of the Interior. 

WaxktHfftO", Mar. l.\. 1027. 

The Commissioner of Reclamation. 

Dear Mr. Commissioner: The Burlev irrigation district, after 

• » 

an audit; of the books of the Minidoka irrigation 
286 project, has asserted claims under subsection I of the act 
approved December 5. 1924 (43 Stat. 072. 703). for credits 
for the proceeds from— 

(o) Sale of electric energy: 

(0) Rental of grazing lands: and 
(r) Sale of town lots. 

Attorneys representing the Burley irrigation district and the 
Minidoka irrigation district have argued the matter at length before 
me. 

It appears that after the irrigation systems of the two districts 
had been practically completed, a board of review was organized for 
the purpose of apportioning between the districts the water and the 
cost of those elements which were common to both. The board of 
review recommended that the cost of the power plant be apportioned 
between the two districts on the basis of their maximum demand for 
power: that 95.6 per cent of the cost of the power plant be charged to 
the Burley district and 4.4 per cent be charged to the Minidoka dis¬ 
trict. The plan of the board of review for the apportionment of the 
construction costs of the power system was adopted by the then Sec- 
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retarv of the Interior and was used in fixing the construction charges 
of the two districts. 

More electric energy was developed than was necessary to pump 
water for irrigation, and the surplus was sold. From the proceeds 
of the sale of electric energy the system has been enlarged, and the 
profits now amount to a considerable sum. 

As the matter now stands, to state it simply, the Burley district 
owns 95.0 per cent of the power plant and the Minidoka district the 
remainder, or 4.4 per cent. To declare that, because the! operation 
of the power plant has proven profitable, the Minidoka district 
should be entitled to more than 4.4 per cent of the profits would be 
arbitrarv and could oniv be sustained bv holding that the recoin- 
mendation of the board of review was erroneously approved. That 
I am not prepared to do. at this late day. many years aftef contracts 
had been entered into with the two districts on the basis thereof. 

All the town lots which have been sold are located within! the limits 
of the Minidoka district, which paid for the cost of survey, sale. etc. 

It is not clear as to the location of all the lands which jhave been 
rented for grazing. 

287 After listening to the arguments of counsel, and considering 
the history of the districts. I have reached the conclusion that 
the profits from the sale of electric energy should be credited to the 
two districts in the same proportion as the costs of tin* power plant 
were charged: that is. 95.G per cent to the Burley district and 4.4 
per cent to the Minidoka district: that the moneys received from 
rental of lands for grazing should be credited to the district in which 
the rented lands are located: and that the proceeds i’roiji the sale 
of town lots should be credited to the Minidoka district*! in which 
the lots are located. 

You will so advise the attorneys and officers of the two districts. 
Yerv trulv vours. 

•- •' j 

Hubert Work. 


(Paragraph 17 of the stipulation: Exhibit 5 to the amended bill 
of complaint admitted in the stipulation.) 

18. That the commercial-power profits of the Minidoka project 
in excess of necessary and reasonable new construction j as deter¬ 
mined by the respective Secretaries of the Interior holding office 
during such periods have been as follows: 

Accumulated To Apr. 1. 1920-$354.5()9. 85 

Apr. 1. 1920. to Dec. 31. 1920_ 47. 188.38 

Jail. 1. 1927. to Dec. 31. 1927_ 62. 0(55.52 

Jan. 1. 192s. to Dec. 31. 1928_ 91. 766.37 


Total to Dec. 31. 192S_$556, 1^0.12 

Of the foregoing amounts $300,000.00 have been reserved by the 
United States in accordance with the contracts between the United 
States and the Minidoka and Burley irrigation districts, respec¬ 
tively. for the purchase and installation of machinery fo? the pur¬ 
pose of increasing the power output of the Minidoka power 
plant and the balance of $256,130.12 has been credited to 
289 the accounts of the respective irrigation districts as follows: 

Burley irrigation district. 95.6#_$244. sj60.40 

Minidoka irrigation district. 4.4#_ 11.209.72 
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The foregoing credits have not extinguished the charges against 
plaintiff, the Burley irrigation district, on account of construction 
costs of the aforesaid power plant, but on the contrary the plaintiff 
at this time is indebted to the ITiited States in considerable sums over 
and above the aforesaid credits on account of tlie said construction 
costs charged against it. (Par. 18 of the amended bill of complaint 
admitted by the answer.) 

19. That from July 25, 192s. until March 4. 10*29. Roy O. West 
was Secretary of the Interior of the United States. (Par. 19 of the 
stipulation: Par. 19 of the amended bill of complaint admitted in the 
answer.) 

20. That on January •», 1929. a petition was filed with Roy (). West, 
Secretary of tlu* Interior, on behalf of the Minidoka irrigation dis¬ 
trict for reconsideration and rehearing of the order of Secretary 
"Work of March 14. 1927. in so far as it related to the distribution of 
profits derived from the operation of the power plant of the Mini¬ 
doka project. Thereupon the Burley irrigation district filed a brief 
opposing the petition, and attorneys for both irrigation districts 
argued tlie matter at length before Roy (). West. Secretary of the 

Interior. Thereafter, on the 2nd day of March. 1929. Roy (). 
289 \\ est. Secretary of the Interior, made and caused to be entered 

an order denying the said petition. The said order made and 
entered bv Rov 0. West is as follows: 


Minidoka project power 
profits 


Department of the Interior, 

11 (r*hin<fton . March 2, 1020. 


Minidoka irrigation district. 
Petition for reconsideration of 
order respecting distribution of 
profits denied. 


PETITION FOR RECON SI DERATION 

By order of March 14. 1927. under and pursuant to subsection I 
of the act of December 5. 1924 (43 Slat. 702). and the provisions 
of the act of May 10. 192(5 (44 Stat. 453-480). the Secretary of the 
Interior determined the method or basis of distribution between the 
Minidoka and the Burley irrigation districts of new power revenues 
or profits derived from the operation of the power plant, leasing 
of Government grazing and farm lands, and the sale and use of 
town sites on the Minidoka project. With respect to the power fea¬ 
ture it was found and held that 4.4 per cent of profits should be 
applied or credited to the gravity division of the project (Minidoka 
irrigation district) and 95.6 per cent of the south-side pumping 
division (Burley irrigation district). These credits were applied on 
the basis of cost of the power system as allocated to the two units 
of the project. 

January 3. 1929, petition was filed on behalf of the Minidoka 
irrigation district for reconsideration or rehearing of the order of 
March 14. 1927. in so far as it relates to the distribution of profits 
derived from the operation of the power plant. It is contended in 
substance that said order was arbitrary, erroneous, and destructive 
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of substantial rights of the Minidoka irrigation district; that 

290 it is not based upon a proper allocation of cost of fill features 
entering into the works from which the power profit is de-* 

rived, or the Minidoka project for the features necessarily consti¬ 
tuting the power system, and that under a fair and equitable dis¬ 
tribution of profits on the basis of the total charges for ail structures 
used and necessary in the generation and distribution of power the 
Minidoka irrigation district is entitled to 40.1 per cent and the Burley 
irrigation district to 59.9 per cent of such profits. 

The Burley irrigation district has filed a brief vigorously oppos¬ 
ing the petition for redistribution or reallocation of profits, and 
attornevs for both districts have argued the matter; at length 
before me. 

In considering this matter I am compelled to recognize!at the out¬ 
set that it is presented at such time and under such conditions as 
impose limitations upon judgment which would not affect its exami¬ 
nation as an original question. With certain proper exceptions, the 
rule is well settled, as a rule of administration, that thej final deci¬ 
sions of the head of a department must, in the discharge qf his duty, 
be accepted as binding upon his successor in the same department 
in the same case. The opinions of the Attorneys General have been 
uniform to this effect. ** If not." said Mr. Attornev General Toucey, 
in 5 Op. 29. “and this decision without any new grounds might be 
reversed, then the reversal might be reversed, and so on! in endless 
confusion, according to the whim or caprice of successive incum¬ 
bents." 

All the facts now presented to me were before Secretary Work 
when the order complained of was entered, and it must be assumed 
that the action taken was the result of careful and deliberate con¬ 
sideration. and that it was taken with full and accurate knowledge 
of conditions as they exist on the Minidoka project. Oil the faith 
of that ruling, the Burlev irrigation district has acted and has 
undertaken extensive improvements. The decision of j Secretary 
Work became, in effect, a rule of property and is entitled! to all the 
recognition which such a consequence necessarily gives! it. It is 
obvious that if the rule were to be changed that the rights!which the 
Burley irrigation district believed that it was entitled to!by reason 
of it. and on belief of the possession of which it undoubtedly did 
undertake extensive improvements, would be destroyed or at 
least seriously disturbed. Assuming, for the sake of jargument, 

291 that I have the power to reverse or modify the ruling of my 
predecessor in office. I would not be justified in substituting 

my judgment for his. unless clearly convinced that his action was 
wrong. I am not so convinced. j 

For the reasons stated I must decline to reopen the matter. The 
petition is accordingly denied. 

(Sgd.) Hoy O. West, Secretary. 

(Par. 20 of the stipulation; par. 20 of the amended bill of com¬ 
plaint admitted in the answer; Exhibit 6 to the amended bill of com¬ 
plaint admitted in the stipulation.) 

21. That on the 5th day of March, 1929, Ray Lyman Wilbur became 
and ever since that time has been and now is the duly appointed, 
qualified, and acting Secretary of the Interior of the United States. 


it. It is 
which the 
by reason 
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That on the 30th day of July. 1920. a petition was filed with the said 
Rav Lvman Wilbur, Secretary of the Interior, bv the Minidoka 

*. ^ 7 %■ » %t 

irrigation district, petitioning for a commission to consider the ratio 
of ownership of the Minidoka and Burley irrigation project and the 
ratio of the participation of the two districts in the proceeds of the 
power prifits. On August 16. 1929. Joseph X. Dixon. Acting Secre¬ 
tary of the Interior, appointed a committee consisting of J. H. Roth- 
rock. attorney, office of the Solicitor of the Department of the In¬ 
terior. chairman: C. G. Paulson, district engineer. Geological 

292 Survey. Boise. Idaho: and A. W. Harrington, district engineer, 
Geological Survey. Albany. New York, to consider the ratio 

of ownership by the Minidoka and Burley irrigation districts in the 
Minidoka irrigation project and the ratio of the participation of the 
two districts in the proceeds of the power profits. Said committee 
met at Pocatello. Idaho. September 10. 1929. and again in September 
12. 1929. at Burley. Idaho, for the purpose of examining the records 
concerning the project: on September lGth the committee held a 
public hearing at Burley. Idaho, and on September 23. 1929, the com¬ 
mittee made its report, which report was filed with the Secretary of 
the Interior on the 27th day of September. 1929. That in its report 
the committee recommended that the proceeds from the sale of com¬ 
mercial power be reallocated and divided as follows: 

To the Burley irrigation district__ 72.7% 

To the Minidoka irrigation district_27.3% 

That the Rot brock committee, as shown from its report, considered 
that the Minidoka Dam is used (1) as a diversion dam. (2) as a 
necessary feature in the operation of the power plant, and (3) to 
create a small body of stored water, for which latter function the 
committee stated the dam was not used to any material extent. The 
committee recommended that the cost of the dam be divided be¬ 
tween its uses for diversion purposes and its use for the generation 
of power for pumping. That the proportion of the cost of the dam 
which should be assigned to the power venture be taken on a 

293 time basis. The committee stated that it took from records 
obtained at the office of the Minidoka project for the years 

1912 to 1928. inclusive, the number of days on which full capacity, 
24-hour pumping was in progress, from which records the committee 
deduced that the average length of the irrigation season of the 
Burlev irrigation district amounts to 170Vo davs. or 4G.71 % of the 
normal year, and that therefore the power plant would be available 
for the production of commercial power during the remaining 


Cf 


-v/( of the year. The committee accordingly divided the cost 
of the dam into two parts, one part being 46.71% of the total cost 
of the dam. being said to be the cost of the dam for diversion pur¬ 
poses. the remaining 53.29% of the cost of the dam being said to 
be its cost for power purposes. From these figures it recommended 
that 8215.644.88 of the cost of the dam be allocated to the Minidoka 
irrigation district as its proportional investment in the dam as part 
of the commercial power venture, and that 8144.902.14 of the cost 
of the dam be allocated to the Burley irrigation district as its pro¬ 
portional investment in the dam relating to the commercial-power 
venture. These figures. 8215.044.88 to tiie Minidoka district and 
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$144,902.14 to the Burley irrigation district, are in proportion to the 
irrigable acreage in the respective districts. Upon the \ foregoing 
considerations the committee recommended as follows: 

i 

| 

294 “(III) Ratio of ownership and participation in power profits 


“In the table below are brought together the figures representing 
the interest of each district in the four items of cost whiclj are prop¬ 
erly included in the power venture. These figures have! been dis¬ 
cussed in detail above. 


*• Costs properly eliaryenhle to power venture 


item 


I>ain. 

Camp.. . 

Power plant 1 . 

Transmission system 1 . 

Totals. 


1 Exclusive of ct: irsws to ■commernal-pov. er unit.’ 


Minidoka 

irrigation 

district 


Barley 

irrigation 

district 

$21A <’>44. NS 


$144,902.14 

3.302. 0.1 


52,640. 76 

20. 033.90| 

435,283. 44 

13.930. 66| 

j 

39. 351.81 

252.911.55 

672,17$. 15 


i 


u These figures represent the proportionate ownership <if the two 
districts in the total power-venture cost of $925,089.70. The ratio of 
ownership is therefore 27.3 per cent for the Minidoka irrigation dis¬ 
trict and 72.7 per cent for the Burley irrigation district. Since these 
ratios represent the extent of actual ownership in the power venture, 
they are consequently a measure of ownership in the property paid 
for out of undivided profits by charges to the so-called 4 commercial- 
power unit.* They represent also the proper ratio of participation 
in power profits which have been distributed in the past yjnd which 
may be distributed in the future." 

That on the 2nd day of October. 1929. Rav Lyman Wlilbur, the 
Secretary of the Interior, gave to each of the two irrigation districts 
30 days within which to file objections to the report of thejRothrock 
committee and 30 days’ additional time within which to file briefs 
in support of such objections, which objections and briefs have here¬ 
tofore been filed by both districts. The Burley irrigation district, 
as shown in its objections filed with Secretary Wilbuy, objected 
295 to the report of the Rothrock committee, and furtliej objected 
to the said report or any part thereof being considered bv 
Secretary Wilbur, and further objected to the Secretary of the Inte¬ 
rior reconsidering the ratio of the participation of the Burley and 
Minidoka irrigation districts in the proceeds from the sale of com¬ 
mercial power from the power plant. The grounds and reasons for 
its objections as outlined were: 

(1) That the report wholly disregarded the use or value of the 
dam for storage purposes, whereas storage is an essential ajid neces¬ 
sary factor in the water supply for the project and the (lam was 
originally constructed for storage as well as for diversion purposes, 
which purpose has never been abandoned. 
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(2) That the report of the committee failed to take into con¬ 
sideration that the cost of constructing 2.2'so feet of the north-side 
canal was charged as a part of the diversion dam. 

(3) That tlie factor of time, as used by tlie committee, was errone¬ 
ous. for the reason that it wholly disregarded the time that the 
dam was used by the Minidoka irrigation district for diversion 
purposes: that in arriving at the factor of time the committee took 
into consideration years in the early stages of the development of 
the project when all of the land was not under cultivation and the 
state of fertility had not been sufficiently increased to produce late- 
maturing crops, and therefore shortened the actual irrigation season 
on the Hurley irrigation district. 

(4) 'That the report of the committee wholly disregarded property 
rights acquired by the Hurley irrigation district under the 

29G water-right applications and the contract between the Burley 
irrigation district and the United States. 

(5) That the report of the committee did not consider the ratio 
of ownership of all of the features of the Minidoka project common 
to both districts but only such portions thereof as in its opinion 
were necessary to justify a different division of the proceeds from the 
sale of electrical energy. (Paragraph 21 of the stipulation: para¬ 
graph 21 of the amended bill of complaint insofar as admitted in 
the answer: Exhibits C and 1) to the answer.) 

22. That the defendant, Rav Lvman Wilbur. Secret a rv of the 
Interior, is threatening to consider the report of the aforesaid com¬ 
mittee and to reconsider the ratio of ownership by the Minidoka 
and Burley districts in the power plant of the Minidoka irrigation 
project and the ratio of participation of the two districts in pro¬ 
ceeds of the power profits: that the defendant has not as yet con¬ 
sidered or acted upon the said report of the committee, and further 
action thereon or with respect to any of the matters involved in this 
suit has been and will be suspended pending the outcome of the suit: 
that by correspondence between counsel immediately after the filing 
of the bill of complaint in this case it was agreed that pending the 
outcome of the: suit no action would be taken respecting any of the 
matters involved by the department, for which reason no further 
action to obtain preliminary injunction was necessary. (Paragraph 
22 of the stipulation: paragraph 22 of the amended bill of complaint 
insofar as admitted in the answer.) 

207 Copies of the following documents are made part of these 
findings by reference: 

Instructions to the local boards of review of January 30. 1915, 
Exhibit A to original bill. See finding 4. 

Report of said local board of review. Exhibit 1 to amended bill. 
See finding 0. 

Report of central board of review. Exhibit 2 to amended bill. See 
finding 7. 

Public notice of Assistant Secretary Jones dated November 3,1915, 
attached to the stipulation of facts. See finding 8. 

Jesse C. Adkins, Justice . 
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208 In the Supreme Court of the District of Columbia 

i 

Holding an equity court 

i 

i 

Burlky Irrigation District, a Corporation. phi^tiff 

vn. 

Kay Lyman Wiiju r. Secretary of the Inierior, defendant 

Equity No. 50636 
Decree 

j 

Equity No. 50636 j 

i 

* * * * * * j * 

This cause, coming on to be heard upon the bill of complaint and 
the answer thereto, the amended bill of complaint and j amended 
answer thereto, together with the exhibits attached to said pleadings, 
other exhibits duly introduced in evidence, and an agreed statement 
of facts filed December 1. 1930. and the cause having been dulv con- 
sidered bv the court and after full argument and due submission bv 
counsel for the parties thereto, it is this 19 day of February, 1931, 
hereby j 

Ordered and decreed that the decision of Secretary Wojrk. after 
due hearing afforded both districts, affirmed by Secretary lyest, that 
the proportionate ownership of the Minidoka and Burley irrigation 
districts in the power plant of the Minidoka project, Ida hoi. is 4.4% 

in the Minidoka and 95.0C in the Burlev district, is conclusive and 

* 

final: and that the respective shares of the aforesaid districts in and 
to profits, both past and future, derived from the sale or ojther dis¬ 
position of electrical energy generated at the aforesaid power plant, 
follow the respective ownerships in the aforesaid power plant and 
are in the proportion of 4.4% of the Minidoka irrigation district and 
95.6% to the Burley irrigation district: and it is hereby further 

/■XI I 1 1 1 1 1 <« 1 1 ♦ ' 1 1 • 


299 


Ordered and decreed that the defendant, his agents, isubordi- 


nates, employees, and successors in office, and each, every, and 
all persons claiming to act under his authority or control.; be and 
the same, each and all. are hereby permanently enjoined land re¬ 
strained from reconsidering or rehearing the matter of the Iratio of 
ownership and participation of the Burley irrigation district and 
the Minidoka irrigation district in the power profits, past! and/or 
future, from the Minidoka project and from redividing, redistribut¬ 
ing. or otherwise disturbing or changing the proportionate ratio upon 
which the power profits from the Minidoka project have heretofore 
been credited and divided between the two aforesaid districts, and 
from adopting, approving, or putting into effect the report dated 
September 27. 1929. of the committee appointed by Joseph N.j Dixon, 
Acting Secretary of the Interior, and from approving, authorizing, 
or directing in any manner whatsoever a credit, division, or distribu¬ 
tion of said power profits which have heretofore accrued or which 

5S723—31-12 


i 
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may hereafter accrue, except upon the proportion of 4.4% to the 
Minikoda irrigation district and 95.6% to the Burley irrigation 
district. 

To this decree and to each part thereof defendant notes an excep¬ 
tion. which is hereby allowed. 

(Signed) Jesse C. Adkins, Justice. 

300 From the foregoing decree and each part thereof defendant 
in open court notes an appeal to the Court of Appeals for 

the District of Columbia, which is hereby allowed. 

Jesse C. Adkins, Justice. 

301 In the Supreme Court of the District of Columbia 

Holding an equity court 

Burley Irrigation District, a Corporation. 

plaintiff 

vs. Equity No. 50036 

Ray Lyman Wilbur. Secretary of the 
Interior, defendant 

Assujn ment of errors 

Filed Mar. 25. 1931 


* * * * * * * 


Now comes the defendant, bv his attorneys, and savs that error was 
committed herein by the Supreme Court of the District of Columbia 
in the following particulars, viz: 

1. In entering its decree in favor of the plaintiff and against the 
defendant. 

2. In making and entering findings of fact which are not justi¬ 
fied or supported by the record or based upon any testimony or evi¬ 
dence whatsoever and which are a departure from the pleadings and 
the facts stipulated by the parties. 

3. In enjoining the defendant, in the performance of his duties in 
the administration of the reclamation act. from considering or 


reconsidering the matter of the ratio of ownership and participation 
of the Burley irrigation district and the Minidoka irrigation district 
in the. power profits, past and/or future, of the Minidoka project. 

4. In enjoining the defendant from considering and/or adopting, 
approving, or putting into effect the report dated September 27. 
1929. of the committee appointed by Joseph M. Dixon. Acting Sec- 
retarv of the Interior, to consider the matter of the ratio of owner¬ 


ship and participation of the parties interested in the Mini- 
302 doka power profits: it appearing that the said committee was 
appointed on August 16. 1929. after notice to the plaintiff, that 
the plaintiff was given opportunity to appear before the said com¬ 
mittee and did so and was represented by counsel and heard in argu¬ 
ment. that after the presentation of the report of the said committee 
to the defendant both the plaintiff and the Minidoka irrigation district 
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were allowed 30 days to file exceptions thereto and 30 days additional 
to file briefs and that the plaintiff did so file exceptions to the said 
report and a brief in support of such exceptions, and thkt the bill 
of complaint herein seeking to enjoin the defendant front consider¬ 
ing the said report as thus submitted to him after full hearing and 
upon exceptions and briefs filed by the parties interested, including 
the plaintiff, was not filed until after such submission and! while the 
matter was pending before the defendant but not considered or 
decided. 

5. In entering its decree herein in accordance with tfie adverse 
opinion of the court wherein it is said, 44 The present controversy 
involves the correct division between the two districts of profits earned 
by the power plant ”—a matter exclusively within the jurisdiction 
of the defendant—and on this premise assuming 44 that the case lias 
been tried on the merits,” when the real and only question presented 
by the record does not involve the correct solution of the interests 
of the two divisions of the Minidoka project in power profits but 
rather the question as to the continued jurisdiction of the defendant 
over a reclamation project, including all its incidents, \}*hile that 
project is still in the course of administration. 

6. In entering its decree herein, because the bill of complaint was 
prematurely filed in that the action of the defendant sought to be 
enjoined was and is merely the consideration of the matter in dis¬ 
pute between the plaintiff and the Minidoka irrigation district, 

303 and the effect of the decree herein is to direct and j supervise 
in advance the defendant's action in a matter which fie has not 
yet decided and which is now pending before him in Ins administra¬ 
tion of the reclamation act. 

7. In assuming jurisdiction and entering its decree herein, because 
it appears from the pleadings that the Minidoka irrigation district, a 
corporation of the State of Idaho, has a material and substantial 
interest in the matter in dispute and is an indispensable party. 

O. H. Graves, 
Attorney for Defendant. 

Service of a copy of these assignments of error acknowledged this 
21st day of March. 1931. 

E. B. RRETT PRETTYMAN, 

P. C. King, Jr., 

Attorneys for Plaintiff , 


304 


Designation of record on appeal 
Filed Mar. 25. 1931 


*. 


* * * l * 

The clerk in making up the transcript of record herein! will in¬ 
clude the following: 

1. Amended bill of complaint with all exhibits attached to both 
original and amended bill of complaint. 


i 

! 


i 
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2. Minute showing leave of court to file amended bill of complaint. 

3. Amended answer with all exhibits attached to both original and 
amended answer. 

4. Stipulation of facts. 

5. Plaintiff's;exhibit map of Minidoka project. 

6. Decree and order allowing appeal. 

7. Findings of fact. 

8. Opinion of the court. 

9. Assignments of error. 

10. This designation. 

O. H. Graves. 

Attom< // for Defendant. 

Service acknowledged this 24 dav of March. 1931. 

E. Barrett Prettymax. 

P. C. King. Jr.. 

Attorney* for Plaintiff. 

305 Supreme Court of the District of Columbia 


United States of America. 

District of Columbia. **: 

I. Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 304. both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 50C36 in equity, 
wherein Burley Irrigation District, a corporation, is plaintiff and 
Kay Lyman Wilbur is defendant, as the same remains upon the files 
and of record in said court. 

In testimony whereof I hereunto subscribe mv name and affix the 
% • 

seal of said court, at the City of Washington, in said District, this 
27th day of April. 1931. 

[seal. | Frank E. Cunningham, Clerk. 


(Indorsement on cover:) District of Columbia Supreme Court. 
No. ‘>395. Ray Lyman Wilbur. Secretary of the Interior, appellant, 
v .v. Burley Irrigation District, a corporation. Court of Appeals, 
District of Coltnnbia. Filed Apr. 28. 1931. Henry W. Hodges, 
clerk. 
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In the Court of Appeals of the District of 

Columbia 

j 

April Term, 1931 


No. 5395 

| 

JRay Lyman Wilbur, Secretary of the Interior, 

appellant | 

v . 

Burley Irrigation District, a Corporation, 

appellee 


BRIEF OF APPELLANT 


STATEMENT OF THE CASE 

i 

i 

This is an appeal by the Secretary of the Interior 
from a final decree of the Supreme Court of the 
District of Columbia granting plaintiff (appellee) 
an injunction permanently enjoining and restrain¬ 
ing the Secretary— 

from reconsidering or rehearing the matter 
of the ratio of ownership and participation 
of the Burley irrigation district and the 
Minidoka irrigation district in the power 
profits, past and/or future, from the Mini¬ 
doka project and from redividing, redis- 

(i) 


i 

i 
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tributing, or otherwise disturbing or chang¬ 
ing the proportionate ratio upon which the 
power profits from the Minidoka project 
have heretofore been credited and divided 
between the tw’o aforesaid districts, and 
from adopting, approving, or putting into 
effect the report dated September 27, 1929, 
of the committee appointed by Joseph M. 
Dixon, Acting Secretary of the Interior, 
and from approving, authorizing, or direct¬ 
ing in any manner whatsoever a credit, di¬ 
vision, or distribution of said power profits 
which have heretofore accrued or which may 
hereafter accrue, except upon the propor¬ 
tion of 4.4% to the Minidoka irrigation dis¬ 
trict and 95.6% to the Burley irrigation 
district. 

The cause was heard on an amended bill of com¬ 
plaint and exhibits (R. 1-33), an amended answer 
and exhibits (R. 34-117), and a stipulation of facts 
(R. 118-151). 

In so far as necessarv to a statement of the nar- 
row issues involved in these proceedings in court, 
the facts disclosed by the pleadings and the stipula¬ 
tion of facts are as follows: 

The Minidoka project is an irrigation project 
built by the United States under the Reclamation 
Act of June 17, 1902, c. 1093, 32 Stat. 388. Two 
units or divisions of the project are here involved— 
the gravity division, comprising 71,000 acres, almost 
wholly on the north side of Snake River, which is 
now the Minidoka Irrigation District; and the 


3 


pumping division, comprising 49,000 acres, all on 
the south side of Snake River, which is now| the 
Burley Irrigation District. 

In 1904 the then Secretary of the Interior! ap¬ 
proved the project and thereafter a dam known as 
the Minidoka Dam was erected across the channel 

I 

of Snake River, the work on the dam being com¬ 
pleted in 1906. Water has been supplied to the 
lands of the gravity division since 1907. In 1908 
the Government began construction of the power 
house at the dam. The dam (which had been orig¬ 
inally constructed with penstock openings to make 
it available for use in the production of power) 
was used as the upper wall of the power house. 
The first power units were completed in 1909, and 
since then water has been supplied to the lands of 
the pumping or south side division of the project. 
(Par. 3, Stipulation of Facts, R. 118.) 

The cost of the Minidoka Dam was $676,575.37, 
of which $404,662.93, or 59.2%, has been charged 

i 

to the Minidoka Irrigation District, and $27l,- 
912.44, or 40.8%, has been charged to the Burley 
Irrigation District. The cost of the power house 


and power equipment was $455,317.40, of which 
$20,033.96, or 4.4%, has been charged to the Mini¬ 
doka Irrigation District, and $435,283.44, or 95.(>%, 
has been charged to the Burley Irrigation District. 
The power house and equipment thereof constitute 
the only features the construction costs of which 
were charged against the two districts in the pro- 


i 

i 
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portions of 4.4% and 95.6%. (Pars. 3 and 11, Stip¬ 
ulation of Facts, R. 119, 120.) 

During the nonirrigation season a portion of the 
electrical energy generated by the Minidoka power 
plant has been and is sold on the project to users 
for commercial purposes. After the completion of 
the project the proceeds from the sale of such sur¬ 
plus energy were applied to the expansion and im¬ 
provement of the electrical system until some time 
in the year 1915. Since that time the sale of such 
surplus energy has resulted in a profit over and 
above all expenses of operation and all need of new 
construction or improvements of the electrical sys¬ 
tem. (Par. 12, Stipulation of Facts, R. 120.) 

Pursuant to Section 5 of the Act of August 13, 
1914, 38 Stat. 687, the operation of the gravity imit 
of the project was taken over by the Minidoka Irri¬ 
gation District on January 1, 1917. (R. 120.) 

December 5, 1924, the Congress enacted the act 
of December 5, 1924, c. 4, 43 Stat. 703. Subsection 
I thereof is as follows: 

Whenever the water users take over the 
care, operation, and maintenance of a proj¬ 
ect, or a division of a project, the total ac¬ 
cumulated net profits, as determined by the 
Secretary, derived from the operation of 
project power plants, leasing of project 
grazing and farm lands, and the sale or use 
of town sites shall be credited to the con¬ 
struction charge of the project, or a division 
thereof, and thereafter the net profits from 
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such sources may be used by the water Users 
to be credited annually, first, on account of 
project construction charge; second, on ac¬ 
count of project operation and maintenance 
charge; and, third, as the water users may 
direct. No distribution to individual water 
users shall be made out of any such profits 
before all obligations to the Government 
shall have been fully paid. 

March 15, 1926, the operation of the south I side 
pumping division of the project was taken over by 
the Burley Irrigation Division pursuant to a con¬ 
tract of the same date. The said contract between 
the Secretary and the Burley Irrigation District 
provided, with respect to the credits under subsec¬ 
tions I and J of the Act of December 5, 1924, as 
follows: 

The net profits realized from the various 
sources named in said subsections I apd J 
after the date provided in this contract j for 
the taking over of the operation and mainte¬ 
nance of the transferred works by the dis¬ 
trict, to wit, after April 1, 1926, will be j an¬ 
nounced and determined each year by!the 
Secretary in a written statement to be sent 
to the district over the signature of the Sec¬ 
retary. 

* 

I 

Thereafter, pursuant to said Subsection I of jthe 
Act of December 5, 1924, the Minidoka Irrigation 
District and the Burley Irrigation District applied 
to the Secretary for an apportioning and crediting 
of the accumulated profits from the operation; of 
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the Minidoka power plant. On March 14,1927, the 
then Secretary, Hubert Work, rendered a decision 
apportioning credits for the power profits between 
the two districts of the Minidoka Project on the 
basis of 95.6% to the Burley Irrigation District and 
4.4% to the Minidoka Irrigation District. (R. 122.) 

The commercial power profits of the Minidoka 
project in excess of necessary and reasonable new 
construction, as determined by the respective Sec¬ 
retaries of the Interior, have been as follows: 


Accumulated to Apr. 1, 11)26_$354,509.85 

Apr. 1, 1926. to Dec. 31. 1926_ 47,1SS. 38 

Jan. 1. 1927. to Dec. 31. 1927_ 62, 665. 52 

Jan. 1, 1928, to Dec. 31, 1928_ 91, 766. 37 


Total to Dec. 31, 1923_ 556,130.12 


Of the foregoing the sum of $300,000 has 
been reserved by the United States, under 
the contracts between the United States and 
the Minidoka and Burley Irrigation Dis¬ 
tricts heretofore mentioned for the purchase 
and installation of machinerv to increase 
the power output of the Minidoka power 
system, and the balance of $256,130.!!2 has 
been credited to the two districts as follows: 


Burley Irrigation District, 95.69c-$244. 860. 40 

Minidoka Irrigation District. 4.49c- 11, 269. 72 


March 2,1929, Secretary West denied a petition 
of the Minidoka Irrigation District for reconsidera- 
tion or rehearing of the said order of March 14, 
1927, of Secretary Work. (R. 123.) 

July 30, 1929, the Minidoka Irrigation District 
applied to Secretary Wilbur requesting the ap- 
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pointment of a committee to consider and report on 
matters material and vital in the determination of 
the proportion of ownership of the two divisions in 
the several features of the project constituting the 
power system and of their equitable interest based 
thereon in the profits from the use thereof. August 
16,1929, a committee was appointed by the Acting 
Secretary of the Interior composed of J. H. Roth- 
rock, Attorney, Office of the Solicitor of the Depart¬ 
ment of the Interior; C. G. Paulson, District Engi¬ 
neer, Geological Survey, Boise, Idaho; and Aj. W. 
Harrington, District Engineer, Geological Survey, 
Albany, N. Y. 

Notwithstanding the assumption made by! the 

i 

court below as to the consideration of this matter by 
a board of review appointed by Secretary Lahe in 
1915, the record shows that the appointment in 
1929 of this Committee composed of Messrs. Roth- 
rock, Paulson, and Harrington was and is the first 
and only authorization or direction of any orderly 
investigation or consideration of the power features 
of the project and the disposition of the profits 
therefrom, either before or after the enactment of 
the Act of December 5,1924. As to the 1915 board 
of review, it should be pointed out: First, that 
there were no power profits at that time; second, 
that if there had been any such profits there was 
no authority for their disposition, which authority 
came with the enactment of the Act of December 

5, 1924, all such moneys prior thereto being ire- 

72601—31—2 
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tained as a part of the Reclamation Fund; and 
third, that the instructions to the 1915 board of 
review (R. 40-42) expressly limited and prescribed 
the duties of that board as follows: 

In recommending readjustments the board 
must clearly indicate the item referred to 
and give in detail the data and reasons on 
which their conclusions are based. The 
character mid propriety of the charges made, 
or to he made, against individual project, or 
units thereof, are in question only, and each 
local board shall confine its investigations 
and report to the project to which it is as¬ 
signed by the Secretary of the Interior, with 
the view of aiding him to determine the just 
and equitable amount to be collected from 
said project, or units thereof. 

In other words 4 the sole duty of the board was to fix 
or report on costs to complete construction as an 
aid to the Secretary in performing his duty in 
assessing construction charges. 

After an investigation in the field and hearings 
participated in by representatives of the two dis¬ 
tricts, the said committee submitted a report Sep¬ 
tember 23,1929. Upon the filing of said report the 
Secretary advised both districts that thirty days 
would be allowed to file exceptions thereto and 
thirty days additional to file briefs. Exceptions 
and briefs were filed by both the Minidoka Irriga¬ 
tion District and the Burley Irrigation District. 
(R. 123, 42-53.) 


I 


While the matter was thus pending before the 
Secretary this suit was filed. The Secretary has 
not considered or acted upon the said report and 
further action thereon or with respect to any of 
the matters involved in this suit is necessarily sus¬ 
pended pending the outcome of the suit. (R. 1*24.) 

ASSIGNMENT OF ERRORS 


1. In entering its decree in favor of the plaintiff 

and against the defendant. ! 

2. In making and entering findings of fact which 
are not justified or supported by the record or b^sed 
upon any testimony or evidence whatsoever, and 
which are a departure from the pleadings and: the 
f aets stipulated by the parties. 

3. In enjoining the defendant, in the perfojrm- 

ance of his duties in the administration of the recla¬ 
mation act, from considering or reconsidering the 
matter of the ratio of ownership and participation 
of the Burley irrigation district and the Minidoka 
irrigation district in the power profits, past and/or 
future, of the Minidoka project. j 

4. In enjoining the defendant from considering 
and/or adopting, approving, or putting into effect 
the report dated September 27, 1929, of the com¬ 
mittee appointed by Joseph M. Dixon, Acting Sec¬ 
retary of the Interior, to consider the matter of 
the ratio of ownership and participation of the 
parties interested in the Minidoka power profife ; 
it appearing that the said committee was appointed 
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on August 16, 1929, after notice to the plaintiff, 
that the plaintiff was given opportunity to appear 
before the said committee and did so and was rep¬ 
resented by counsel and heard in argument, that 
after the presentation of the report of the said com¬ 
mittee to the defendant both the plaintiff and the 
Minidoka irrigation district were allowed 30 days 
to file exceptions thereto and 30 days additional to 
file briefs and that the plaintiff did so file excep¬ 
tions to the said report and a brief in support of 
such exceptions, and that the bill of complaint 
herein seeking to enjoin the defendant from con¬ 
sidering the said report as thus submitted to him 
after full hearing and upon exceptions and briefs 
filed by the parties interested, including the plain¬ 
tiff, was not filed until after such submission and 
while the matter was pending before the defendant 
but not considered or decided. 

5. In entering its decree herein in accordance 
with the adverse opinion of the court wherein it 
is said, “The present controversy involves the cor¬ 
rect division between the two districts of profits 
earned by the power plant”—a matter exclusively 
within the jurisdiction of the defendant—and on 
this premise assuming “that the case has been 
tried on the merits,” when the real and only ques¬ 
tion presented by the record does not involve the 
correct solution of the interests of the two divisions 
of the Minidoka project in power profits but rather 
the question as to the continued jurisdiction of the 


defendant over a reclamation project, including 
all its incidents, while that project is still in the 
course of administration. 

6. In entering its decree herein, because the bill 
of complaint was prematurely filed in that the 
action of the defendant sought to be enjoined was 
and is merely the consideration of the matter in 
dispute between the plaintiff and the Minidoka 
irrigation district, and the effect of the decree 
herein is to direct and supervise in advance the 
defendant’s action in a matter which he has not 
yet decided and which is now pending before him in 
his administration of the reclamation act. 

_ i 

7. In assuming jurisdiction and entering its de¬ 
cree herein, because it appears from the pleadings 
that the Minidoka irrigation district, a corporation 
of the State of Idaho, has a material and substan¬ 
tial interest in the matter in dispute and ik an 

I 

indispensable party. 

ARGUMENT 


The jurisdiction of the court to control the continuing 
power and duty of the Secretary to administer, the 
Reclamation Act, and in particular Subsection I of the 
Act of December 5, 1924 

The fundamental error in the opinion and de¬ 
cree of the court below lies in the assumption by 
the court of jurisdiction to control the Secretary’s 
continuing power and duty to administer the Rec¬ 
lamation Act, in particular Subsection I of the Act 
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of December 5, 1924, which directs the disposition 
and crediting of accumulated net profits from the 
operation of certain project features, and there¬ 
after the crediting of such profits annually, first, 
on account of project construction charge, second, 
on account of project operation and maintenance 
charge, and third, as the water users may direct. 

The action of the court below is an interference 
with and breaking down of the administration of 
the Reclamation Act. That Act, as is well known, 
inaugurated a governmental policy of reclamation 
of arid lands and authorized the advancement and: 
expenditure of public money for the building of 
great irrigation works, the cost of which is charged 
against the lands to be irrigated and eventually to 
be repaid to the United States. To accomplish the 
purpose of the Reclamation Act and to protect the 
government’s investment the Secretary of the In¬ 
terior is necessarily charged with the fullest re¬ 
sponsibility and authority and must retain full and 
exclusive control of the administration of the act 
on the several projects, at least in so far as their 
relations with the government and their obligation 
to repay the cost of construction are concerned. 

The Secretary’s authoritv and control over the 

m/ v 

distribution and crediting of these operating profits 
of the Minidoka project, and his duty to see to the 
equitable distribution thereof, is a continuing 
power and duty in the exercise and performance 
of which he is not subject to control or supervision 
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by the courts. This can not be doubted in view of 
the broad general powers reposed in the Secretary 
of the Interior as the head of the Department, and 
the express language of both Subsection I of the 
Act of December 5, 1924, and the amendatory act 
of March 10,1926, 44 Stat. 453, 481. 

Subsection I of Section 4 of the Act of December 
5,1924, is as follows: j 

That whenever the water users take over 
the care, operation, and maintenance! of a 
project, or a division of a project, the| total 
accumulated net profits, as determined by 
the Secretary, derived from the operation 
of project power plants, leasing of pifoject 
grazing and farm lands, and the sale o|r use 
of town sites, shall be credited to the: con¬ 
struction charge of the project, or a division 
thereof, and thereafter the net profits from 
such sources may.be used by the water jisers 
to be credited annually, fir^t, on account of 
project construction charge, second, on ac¬ 
count of project operation and maintenance 
charge, and, third, as the water users | may 
direct. No distribution to individual water 
users shall be made out of any such profits 
before all obligations to the Government 
shall have been fully paid. 

Prior to the enactment of this provision there 
was no authority for crediting or disposing of any 
profits arising from the operation of a reclamation 
project. This statute not only directed the disposi¬ 
tion of accumidated net profits, as determined by 
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the Secretary, but also directed that thereafter such 
net profits should be credited annually in the man¬ 
ner directed by the statute, first, on account of 
project construction charge; second, on account of 
project operation and maintenance charge; and, 
third, as the water users might direct. 

The dutv of making these annual credits in the 

manner directed bv the statute, as between con- 

•/ • 

struction charge and operation and maintenance 
charge, and, as to any net balance, as the water 
users may direct, is a duty imposed on the Secre¬ 
tary which necessarily continues from year to year 
so long as the project continues under the jurisdic¬ 
tion and control of the Interior Department, which 
is until full payment of the Government’s advances 
on account of the project has been made . 

That the Government, through the Secretary of 
the Interior, retains full control until all monies 
due the United States have been paid, is further 
emphasized by the final sentence of Subsection I 
of the Act of December 5, 1924, which expressly 
directs “ Xo distribution to individual water users 
shall be made out of any such profits before all obli¬ 
gations to the Government shall have been fully 
paid.” 

The later Act of March 10, 1926, amending Sub¬ 
section I of the Act of December 5, 1924, is as 
follows: 

Minidoka project, Idaho: For operation 
and maintenance, continuation of construe- 


tion, and incidental operations, $2,005,000: 
Provided, That the accumulated net profits 
as determined by the Secretary of the Inte¬ 
rior, arising under the project, derived from 
the operation of the project, power plants, 
leasing of Governmental grazing and farm 
lands, the sale and use of town sites, and 
from all other sources, shall be applied by 
the Secretary of the Interior, so far as may 
be necessary, in payment of any watertight 
charges due the United States by any: indi¬ 
vidual water user or irrigation district to 
whose benefit personally or in the aggregate 
such accumulated profits should equitably 
accrue, in the judgment of the Secretary of 
the Interior, whose decision shall be conclu¬ 
sive. Any surplus of such accumulated net 
profits and future profits from such sources 
shall be applied as provided by Subsection I, 
Section 4, Act of December 5,1924. (Borty- 
third Statutes, Page 701.) (Italics ours.) 

By this act the Secretary is required to appfy the 
profits from operation of the project, “so far as 
may be necessary, in payment of any water-right 
charges due the United States by any individual 

i 

water user or irrigation district to whose benefit 
personally or in the aggregate such accumulated 
profits should equitably accrue, in the judgment of 
the Secretary of the Interior, whose decision shall 
be conclusive. 9 ’ 

This act emphasizes the exclusive jurisdiction of 
the Secretary in the matter of equitably distribut- 
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ing these operating profits by making his decision 
conclusive. From the very nature of the case this 
is necessary in the administration of these reclama¬ 
tion projects if the interests of the United States 
are to be fully protected and removed from inter¬ 
ference by dissatisfied parties either individual or 
collective. 

In this connection attention may be given to the 
express language of the contract of March 15,1926, 
between the Secretary of the Interior and the Bur- 
ley Irrigation District, which provided for the tak¬ 
ing over by the latter of the operation of the south 
side pumping division of the project, paragraph 8 
(B. 130), providing for the handling of the credits 
under Subsections I and J of the Act of December 
5,1924. This paragraph 8 of the said contract pro¬ 
vided first under (a) and (b) for the handling of 
the then accumulated net profits and then under 
(c) with respect to future profits as follows: 

(c) The net profits realized from the vari¬ 
ous sources named in said subsections I and 
J after the date provided in this contract for 
the taking over of the opv ration and mainte¬ 
nance of the transferred works bv the dis- 
tricit, to wit, after April 1, 1926, will be an¬ 
nounced and determined each year by the 
Secretary in a written statement to be sent to 
the district over the signature of the Secre¬ 
tary. (Italics ours.) 

This formal admission and recognition by plain¬ 
tiff (appellee) of the Secretary’s continuing au- 
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thoritv and duty in the crediting of the profits to 
be realized annually from these sources is indis¬ 
putable. 

i 

With respect to the decision of Secretary Work 
of March 14, 1927, it is cleai'ly based on the mis¬ 
taken assumption (also indulged by the court be- 
low) that the Board of Review appointed by Secre¬ 
tary Lane in 1915 had the power and had carefully 
investigated and considered this matter of the pwn- 
ership of the power system and the division of 
power profits, whereas in point of fact there jwere 

i 

no power profits at that time nor any authority of 
law for their division or disposition and the!said 
Board of Review was actually concerned only in 
fixing or reporting on the cost to date and of the 
amounts required to complete the several features 
of the project including the power home completed 
in 1909. Furthermore, as already pointed outj the 
said Board of Review in 1915 was expressly liniited 
by the instructions of the Secretary as follows: 

In recommending readjustments the board 
must clearly indicate the item referred to 
and give in detail the data and reasons on 
which their conclusions are based. The 
character and propriety of the charges mf de ? 
or to be made, against individual projects, 
or units thereof, are in question only, and 
each local board shall confine its investiga¬ 
tions and report to the project to which it 
is assigned by the Secretary of the Interior 
with the view of aiding him to determine the 
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just and equitable amount to be collected 
from said project, or units thereof. 

In fact, no real consideration has ever been given 
this matter until the investigation made in 1929 by 
the Committee composed of Messrs. Rothrock, 
Paulson, and Harrington—an investigation which 
is still incomplete because the committee’s report 
is still before the present Secretary, not yet consid¬ 
ered and not yet acted upon, awaiting the outcome 
of this suit to enjoin him from performing the 
duties with which he is charged by the Reclama¬ 
tion Act and the amendatory acts of December 5, 
1924, and March 10,1926. 

That the decision and order of Secretary Work 
of March 14, 1927, with respect to the distribution 
of the then accumulated profits was not a judgment 
pronounced in a judicial proceeding which has the 
effect of res judicata or which bars his successors 
from exercising power and authority over the 
project or from performing their duty in any re¬ 
spect in the further administration of the Recla¬ 
mation Act, including Subsection I of the Act of 
December 5, 1924, is clearly established by the re¬ 
cent decision of the Supreme Court in Wilbur v. 
Kadrie, 281 U. S. 206, and cases therein cited. 

In Wilbur v. Kadrie the Secretary of the Inte¬ 
rior in 1919, following an opinion given by the 
Solicitor for the Interior Department, had ruled 
that certain Indian children were entitled to en¬ 
rollment and to share in certain interest annuities. 
They were so enrolled and shared for a time in 
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the annuities as distributed. In 1927 a succeeding 
Secretary of the Interior, adopting and applying 
an opinion given by a succeeding Solicitor, j held 
that those children were not entitled to share in the 
interest annuities and accordingly directed I that 
their enrollment be canceled and that no further 
payments be made to them. By a petition for 
mandamus the children as relators asserted that 
they were impressed with vested interests andi that 
the later decision of the Secretary in 1927 was yoid, 

i 

in that the then Secretary was without power to 
reconsider and revoke the decision of his predeces¬ 
sor in 1919 so as to affect their status. On this 
issue the Supreme Court, in an opinion by Justice 
Van Devanter, held that the power and duty of 

the Secretary over such matters was continuing 

* ! 

and that a later Secretary could reconsider the 
matter and revoke the decision of his predecessor. 
To the same effect is West v. Standard Oil Com- 

i 


pcmy, 278 U. S. 200, which involved the validity of 
an order of Secretary Work vacating a previous 

i 

order of Secretary Fall and directing the local of¬ 
ficers to proceed to a hearing inquiring whether 
certain land was known to be mineral at date of 
public survey. | 

Other earlier cases involving the same general 
principle are: 

Williams v. United States, 138 U. S. 514. 
Knight v. United States Land Associa¬ 
tion, 142 U. S. 161,181-182. j 

New Orleans v. Paine, 147 U. S. 261, (266. 
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Michigan Lmd & Lumber Company v. 
Rust, 168 U. S. 589. 

Beley v. Naphtaly, 169 U. S. 353, 364. 

Greenameyer v. Coate, 212 U. S. 434, 442. 

Under all these decisions of the Supreme Court, 
and many others, it is established that the jurisdic¬ 
tion of the Secretary of the Interior over public 
lands continues until title passes from the United 
States, and that so long as such administrative 
jurisdiction continues no decision of one Secretary 
can bar a review of the whole matter bv a later 
Secretary. In other words, until the final step, the 
issuance of patent, nothing is settled so as to pre¬ 
clude further inquiry. Love v. Flahive, 205 U. S. 
195, and cases cited. 

In the leading case of Williams v. United States, 
138 U* S. 514, 524, the Supreme Court said: 

It is obvious, it is common knowledge, that 
in the administration of such large and 
varied interests as are intrusted to the Land 
Department, matters not foreseen, equities 
not anticipated, and which are therefore not 
provided for by express statute may some¬ 
times arise, and therefore that the Secre¬ 
tary of the Interior is given the superin¬ 
tending and supervising power which will 
enable him, in the face of these unexpected 
contingencies, to do justice. 

This same language was repeated with approval 
in Knight v. United States Land Association, 142 
U. S. 161, 181, and the Supreme Court added— 



It makes no difference whether the ap¬ 
peal is in regular form according to the 
established rules of the Department, or 
whether the Secretary on his own motion, 
knowing that injustice is about to be dope by 
some action of the Commissioner, takes up 
the case and disposes of it in accordance with 
law and justice. The Secretary is; the 
guardian of the people of the United States 
over the public lands. The obligations of his 
oath of office oblige him to see that the law 
is carried out, and that none of the phblic 
domain is wasted or is disposed of to a party 
not entitled to it. He represents the goyem- 
ment, which is a party in interest in every 
case involving the surveying and disposal of 
the public lands. | 

On the same principle, the administration of the 
Reclamation Act—which contemplated making 
available to settlers large areas of public land to be 
reclaimed by irrigation, the cost of such work to be 
returned to the United States—is entrusted to the 


Secretary of the Interior with the duty clearly! ex¬ 
pressed in the statutes to protect the investment of 
the United States in such projects and to that end 
retains full jurisdiction over the project until the 
full cost of construction has been repaid. Clearly 
the jurisdiction of the Secretary continues until 
that result is accomplished, just as his jurisdiction 


over the public lands continues until terminated 


the issuance of the patent of the United States. 
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II 

The approval and entering of findings of fact which are 
not justified or supported by the record or based upon 
any testimony or evidence whatsoever and which are a 
departure from the pleadings and the facts stipulated 
by the parties 

In the findings of fact (R. 155-172) the court 
below has disregarded entirely the stipulation of 
facts (R. 118-124) and has approved findings of 
fact submitted by counsel for the plaintiff (ap¬ 
pellee) which are substantially different both in 
omitting important parts of the stipulation of facts 
and in adding and interpolating matters not in¬ 
cluded in the stipulation of facts or in the admis¬ 
sions of the pleadings. 

The stimulation of facts is a carefully considered 
statement of the case drawn after repeated confer¬ 
ences and negotiations and exchanges of drafts 
between counsel. The findings of fact approved by 
the court below’ make out a more or less colored 
statement of the case prepared by counsel for plain¬ 
tiff (appellee). 

The record discloses no possible reason or excuse 
for such procedure. No testimony w’as taken or 
other evidence offered, other than the stipulation 
of facts, and the case was heard by the court below 
on the amended bill of complaint, the amended 
answer, and the stipulation of facts, together with 
the exhibits referred to therein. 
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It is respectfully submitted therefore that the 
findings of fact approved by the court below should 
be disregarded and disapproved by this court. 

Ill 

i 

The plaintiff (appellee) is estopped from seeking the in¬ 
junction prayed in this suit by its action in participating 
in the hearings before the committee appointed in 1929 
and in filing exceptions and briefs on submission of the 
matter to the Secretary 


The order of August 16,1929, appointing a Com¬ 
mittee to investigate and report on the present 
matter in dispute was as follows (R. 44) : 

United States Department 

| 

of the Interior, 
Washington, August 16,1929 . 
Order No. 373. 

The following committee is appointed to 
consider the ratio of ownership by the Mini¬ 
doka and Burley districts in the Minidoka 
irrigation project and the ratio of participa¬ 
tion of the two districts in the proceed^ of 
power profits, and report their findings to 
the Secretary of the Interior: 

J. H. Rothrock, attorney, office of so¬ 
licitor, chairman. 

C. G. Paulsen, district engineer, geo¬ 
logical Survey, Boise, Idaho. 

A. W. Harrington, district engineer, 
Geological Survey, Albany, N. M* 
The committee will examine the record 
now available in the department and will be 


i 

i 
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authorized at the proper time to proceed to 
the Minidoka project, to afford both districts 
an opportunity to present such facts and in¬ 
formation as desired. 

Jos. M. Dixox, 
Acting Secretary. 

In submitting its report under date of Septem¬ 
ber 23, 1929, the committee said (R. 43) : 

The Committee met at Pocatello, Idaho, 
on September 10, 1929, at which time nu¬ 
merous departmental records relating to the 
Minidoka irrigation project, Idaho, were ex¬ 
amined. On September 12, the committee 
proceeded to Burley, Idaho, where addi¬ 
tional project records were examined in the 
office of the superintendent of the Minidoka 
project, Bureau of Reclamation. Several 
features of the project works were visited 
by the committee and a trip was made to the 
Minidoka Bam and power house. 

Provision was made by the committee for 
a public hearing which was held at the 
county courthouse at Burley, Idaho, at 10 
a. m. on September 16, for the purpose of 
permitting representatives of the Burley 
and Minidoka irrigation districts to present 
information relative to the matters under 
consideration. Arrangements were also 
made to have the proceedings at the hearing 
recorded by a reporter and to have tran¬ 
script copies thereof prepared. "When com¬ 
pleted one copy of the transcript will be 
forwarded by the reporter to the Depart¬ 
ment of Interior at Washington, D. C. 
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At the public hearing counsel fpr each 
district presented and argued the matters at 
issue between the Minidoka and Burlpy ir¬ 
rigation districts. At the conclusion of the 
hearing the committee proceeded to Boise, 
Idaho, arriving there on September 17 , and 
immediately engaged in the preparation of 
its report. 

The full report follows the letter of submission. 
(R. 42-53.) | 

Upon the filing of the said report the Secretary 
notified both the Burley Irrigation District and 
the Minidoka Irrigation District that they would 
be allowed thirty days to file exceptions to the said 
report and thirty days additional to file briefs. 
Elaborate exceptions and briefs were filed by both 
parties. The exceptions and briefs of the Biirley 
Irrigation District (plaintiff and appellee) com¬ 
prise 47 printed pages of the record (R. 53^98), 
and the exceptions and briefs of the Minidoka 19 
printed pages (R. 99-117). 

It is thus apparent that the appellee (Burley 
Irrigation District) has not only had the fullest 
opportunity to be present and participate id the 
investigation ordered by the defendant but j has 
availed itself of such opportunity by appearing and 
making its showing before the committee which 
conducted the investigation in August and Sep¬ 
tember, 1929, and by filing elaborate exceptions 
and briefs upon submission of the report of; the 
said committee to the Secretary, and it is only ^fter* 
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the record so made with the full participation of 
the Burley Irrigation District has been submitted 
to the Secretary that the said district comes into 
the Supreme Court of the District of Columbia and 
asks that court to enjoin the Secretary from any 
further consideration of the matter or any further 
action whatsoever. 

In this connection attention is particularly in¬ 
vited to the fact that the Secretary in the discharge 
of his official duty has not, as before stated, con¬ 
sidered the respective claims of the contending 
parties upon said record, and as any possible griev¬ 
ance of the Burley Irrigation District was present 
on notice of the appointment of said committee, the 
delay of said district in instituting the present ac¬ 
tion may be rightly attributed to its possible doubt, 
after such completed investigation, of the justice 
and equity of its cause. 

That a party can not under such circumstances 
seek the aid of a court of equity is well settled. It 
is a case of quasi-estoppel within the rule that a 
party can not be allowed to take inconsistent posi¬ 
tions in judicial proceedings and that having 
elected or accepted one tribunal may not thereafter 
seek another tribunal in the hope of bettering his 
position. (10 R. C. L. 698-704.) 

As the Supreme Court said in Pease v. Rathbun- 
Jones Engineering Company, 243 U. S. 273, 280: 

After thus voluntarily submitting their 
cause and encountering an adverse decision 
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on the merits, it is too late to question the 
jurisdiction or power of the court. St . Louis 
& San Francisco Railway Co. v. McBride, 
141U. S. 127; Western Life Indemnity Com¬ 
pany v. Rupp, 235 U. S. 261, 273. 

i 

i 

CONCLUSION 

In conclusion it is respectfully submitted, that 
the Reclamation Act and subsequent legislation 
hereinbefore cited have conferred upon the Secre¬ 
tary the full responsibility and duty of adminis¬ 
tering that act and to that end have committed to 
him a wide discretion including the duty to protect 

i 

and preserve not only the investment of the Gov¬ 
ernment but likewise the interests and rights of 
all those participating in the accomplishment of 
the scheme of reclamation. The courts should; not, 
in the absence of a plainly arbitrary and capricious 
abuse of authority, interfere in the Secretary’s ad¬ 
ministration of the act and the carrying out of his 
obligations of office. The decree of the court below 
should be reversed and the bill of complaint 
dismissed. 

O. H. Graves, j 

i 

Assistant to the Solicitor | 

! 

Attorney for Appellant . 
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Burley Irrigation District, a Corporation, Appellee. 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

i 

i 

• i 

A detailed statement of the facts will be found in 
the finding's made by the Court below (Record, Ipages 
155 to 172). Briefly summarized thev are: 

The Minidoka Irrigation Project in Idaho, firj-d ap¬ 
proved by the then Secretary of the Interior as a fed¬ 
eral reclamation project in 1904, consists of a diver¬ 
sion dam across the channel of Snake River andj vari¬ 
ous accessory equipment and property, all as! indi- 
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cated on the map which appears opposite page 152 
of the record. Water for the irrigation of lands north 
of the river is conveved from the dam by force of 
gravity. These lands compose the Minidoka Irriga¬ 
tion District, also known as the North Side or Grav¬ 
ity Unit. Water for the irrigation of the lands south 
of the river must be carried some thirteen miles by 
feeder canals and then lifted by pumps to the level of 
the irrigation canals. These lands compose the Bur¬ 
ley Irrigation District, also known as the South Side 
or Pumping Unit. In order to secure electrical en¬ 
ergy with which to operate the pumps, a power plant 
was constructed immediately below the dam. No 
water used for purposes of irligating the Minidoka 
or Burley Districts is used for generating this power, 
the plant l>eing operated by water required to pass 
the dam for the irrigation of land further down the 
river (R. 2, 118-119; Map opposite page 152). 

Both the Minidoka Irrigation District and the Bur¬ 
ley Irrigation District are quasi-municipal corpora¬ 
tions of the State of Idaho, organized by the water- 
users on these lands to take over from the United 
States and to operate their respective parts of the 
irrigation project (R. 1, 2, 118). 

In 1915 a so-called Local Board of Review of the 
Minidoka Project, appointed by the then Secretary 
of the Interior, Mr. Lane, for this purpose, submitted 
its report of the costs of the Minidoka project, to¬ 
gether with a division, as between the Gravity and 
Pumping Units, of the costs of the features of the 
project common to both, specifying in detail the 
amount of each feature that should be charged to each 
Unit. Three principal such features were involved: 
(1) the water supply for irrigation (not for power); 



3 


(2) the diversion dam; (3) the power plant.' The 
Board determined that the water supply shodld be 
divided between the two Units upon the basis oij their 
respective maximum canal capacities. This gave the 
Minidoka District 66.5 per cent of the water supply 
and the Burley District 33.5 per cent. The Board 
determined that the dam should be charged j as a 
diversion dam and not as part of the power plant and 
that the cost of the dam should be charged to the 
two Units, not on the basis of the water diverged to 
them, but on the basis of their respective acreages of 
irrigable land. Since the total irrigable acreage of 
the Minidoka District was 71,000 acres and of the 
Burley District was 49,000 acres, the Board charged 
to the Minidoka District 59.2 per cent of the cpst of 
the dam and to the Burley District 40.8 per cent of 
that cost. It will thus be noted that it cost the Bur¬ 
ley District 40.8 per cent of the cost of the diversion 
dam to divert 33.5 per cent of the total water to be 
diverted (R. 2, 13-23, 119). I 

The Board further determined that the cost of the 
power plant should be divided between the twd Dis¬ 
tricts upon the basis of their respective maximum 
summer demands for power. The peak demand of 
the Pumping Unit (Burley) was 7,500 kilowatts and 
of the Gravity Unit (Minidoka) 350 kilowatts. |Thus 
the cost of the power plant was charged 95.6 peif cent 
to the Burley District and 4.4 per cent to the Mini¬ 
doka District (R. 2, 14, 12). 

The report of the Local Board of Review was ac¬ 
cepted and approved by a so-called Central Boa|rd of 
Review, likewise appointed by the Secretary, and on 
the basis of the figures contained in that report, the 
price per acre for entry upon irrigable lands in the 


! 

I 


Burley District was fixed at $56.45 for entries on 
public lands and $57.50 for lands not in public owner¬ 
ship (R. 3, 23-24, 119). 

On November 3, 1915, the then Secretary of the 
Interior, Mr. Lane, gave public notice as to the con¬ 
ditions upon which entry might be made upon these 
lands, fixing the charges per irrigable acre at the 
figures shown in the above-described reports. There¬ 
after water-right applications were made by numer¬ 
ous individuals for the irrigable lands within the 
Burley District at the price fixed in the public notice, 
upon forms prescribed and approved by the Secretary 
of the Interior. These applications being duly ac¬ 
cepted, entries were made by these persons (R. 3-4, 
24-30, 119-120). 

Meantime, during the non-irrigation season, when 
the electrical energy generated by the power plant 
was not needed for the pumping of water to the lands 
south of the river, this surplus power was sold and 
profits began to accrue from the commercial sale of 
this excess (R. 4,119-120). 

On March 15, 1926, the Burley District entered into 
a contract with the United States wherebv it took 
over the operation, management and control of the 
Pumping Unit. Under this contract the allocation of 
the profits from various features of the project, as 
between the two Irrigation districts , was referred to 
the Secretary of the Interior for decision. There¬ 
after , also in 1926, Congress in an appropriation act 
provided that the decision of the Secretary should be 
conclusive as to the irrigation district to whose bene¬ 
fit the accumulated profits on reclamation projects 
should accrue. On March 14, 1927, the then Secretary 
of the Interior, Mr. Work, after public hearing at 
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which both the Burley and Minidoka Irrigation! Dis¬ 
tricts were represented, rendered a decision determin¬ 
ing the division of the proceeds from (a) the sale of 
electrical energy, (b) the rental of grazing lands and 
(c) the sale of town lots on the Minidoka District. 
As to the profits from the sale of electrical energy 
the Secretary determined that the Burlev Irrigation 
District owned 95.6 per cent and the Minidoka! Dis¬ 
trict owned 4.4 per cent of the power plant, and that 
the proceeds from the sale of electrical energy |from 
the power plant should be divided between the two 
Districts on the basis of their proportionate owner¬ 
ships. This decision was enforced and the proceeds 
then on hand and thereafter accrued, until the insti¬ 
tution of this action, were actually divided between 
the two Districts on the basis therein specified (R. 


6, 7, 8, 31-32, 122-123, 127-150). 

About two years later, a new Secretary of the In¬ 
terior, Roy O. West, having been appointed, the 
Minidoka District filed with him a petition for recon¬ 
sideration of Secretary Work’s order of March 14, 
1927. A public hearing was had, both Districts feeing 
represented, and on March 2, 1929, Secretary West 
entered an order denying reconsideration and in ef¬ 
fect reaffirming the decision of Secretary Work. 
Secretary West’s ruling was, in part, as follows (R. 


32, 33): 


“In considering this matter I am compelled to 
recognize at the outset that it is presented at 
such time and under such conditions as impose 
limitations upon judgment which would nof af¬ 
fect its examination as an original question. With 
certain proper exceptions, the rule is well j set¬ 
tled, as a rule of administration, that the final 
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decisions of the head of a department must, in 
the discharge of his duty, be accepted as binding 
upon his successor in the same department in the 
same^ase. The opinions of the Attorneys Gen¬ 
eral have been uniform to this effect. ‘If not/ 
said Mr. Attorney General Toucey in 5 op. 29, 
‘and this decision without anv new grounds might 
be reversed, then the reversal might be reversed, 
and so on in endless confusion, according to the 


whim or caprice of successive incumbents.’ 

“All the facts now presented to me were be¬ 
fore Secretary Work when the order complained 
of was entered, and it must be assumed that the 
action taken was the result of careful and delib¬ 
erate consideration, and that it was taken witli 
full and accurate knowledge of conditions as thev 
existed on the Minidoka project. On the faith 
of that ruling, the Burley irrigation district has 
acted, and has undertaken extensive improve¬ 
ments.' The decision of Secretarv Work became, 
in effect, a rule of property and is entitled 1o all 
the recognition which such a consequence neces¬ 
sarily ogives it. It is obvious that if the rule 
were to be changed that the rights which the 
Burlev irrigation district believed that it was 
entitled to bv reason of it, and on belief of the 
possession of which it undoubtedly did undertake 
extensive improvements, would be destroyed or 
at least seriouslv disturbed. Assuming, for the 
sake of argument, that I have the power to re¬ 
verse or modify the ruling of my predecessor in 
office, I would not be justified in substituting my 
judgment for his, unless clearly convinced that 
his action was wrong. I am not so convinced. 

“For the reasons stated T must decline to re¬ 
open the matter. The petition is accordingly 
denied/’ 


Later in the same year, July 30, 1929, another Sec¬ 
retarv of the Interior, Rav Lvman Wilbur, having 

» I 7 * • / 
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been appointed, the Minidoka District tiled a ftirther 
petition requesting the appointment of a committee 
to reconsider the ratio of ownership of the two Dis¬ 
tricts in the Minidoka Irrigation Project. On August 
16, 1929, an acting Secretary of the Interior, Joseph 
X. Dixon, appointed such a committee and a month 
later, on September 23, 1929, (R. 123) that committee 
made a report recommending a reallocation of the 
costs as between the diversion dam and the power 
plant, and a reallocation of the cost of the power 
plant as between the two irrigation districts, and 
recommending that the proceeds from the shle of 
electrical energy be divided between the two Districts 
on the basis of 72.7 per cent to the Burley District 
and 27.3 per cent to the Minidoka District (Exhibits C 
and D to answer, R. 42-53). The conclusion of this 
Committee is a readjustment of the ratio of Owner¬ 
ship of the two Districts in the power ventuije. A 
reading of the report as it appears in the record (R. 
44-52) is important to an understanding of the injunc¬ 
tion granted below. The report says (R. 51),|“Tfre 
ratio of ownership is therefore 27.3 per cent for the 
Minidoka irrigation district and 72.7 per cent for the 
Burley irrigation district.” The purpose of the| Com¬ 
mittee to readjust the entire problem of this owner¬ 
ship is shown by such statements as the following, 
which appears in the report (R. 53): 


“These matters are being pointed out f<j>r the 
purpose of emphasizing the importance of clearly 
defining the interest and ownership of each of the 
present districts in all existing constructed fea¬ 
tures of the Minidoka project in order that con¬ 
troversy in these respects may be avoided. Tf 
each participant has a definite understanding of 
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its property rights or share thereof, there should 
be little chance that future difficulties of any ma¬ 
terial consequence will arise. It is believed, there¬ 
fore, that by establishing the rights of each par¬ 
ticipant on an equitable basis, the various in¬ 
terests affected can work out their problems har¬ 
moniously.” 

Briefs and objections to the report were filed by each 
District, the matter was submitted to Secretary 
Wilbur, and thereafter this action was instituted by 
the Burley District (K. 123, 124). After hearing and 
argument, the Court below enjoined Secretary Wilbur 
from disturbing or reconsidering the proportionate 
ownership of the Burley District in this power ven¬ 
ture. The decree appears at page 173 of the record 
and the opinion of the learned Justice at page 151 of 
the record. 


ARGUMENT. 

I. 


THE ACTION OF THE COURT BELOW IN EN¬ 
JOINING THE SECRETARY OF THE IN¬ 
TERIOR CONSTITUTED A PROPER EXER¬ 
CISE OF ITS JURISDICTION AND JUDI¬ 
CIAL FUNCTIONS. 


1. The Court had Jurisdiction to Enjoin the Threatened 
Unlawful Action of an Executive Officer. 

It is too well settled to require extensive comment 
that the Supreme Court of the District of Columbia 
or a Federal District Court may, upon proper show¬ 
ing, enjoin any act by the head of a department of 
the Government which is beyond the scope of his 
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authority, because contrary to law, or which U un¬ 
constitutional. We note the cases below.* 

We submit that the threatened action of the appel¬ 
lant in this case not only exceeded his authority and 
was therefore ultra vires, but, it' permitted tq take 
place, would have been unconstitutional. Under such 
circumstances the doctrine announced in the ! cases 
noted applies where the person against whom the ac¬ 
tion is directed is without an adequate remedy alt law. 

2. The Issuance of an Injunction was the Only Proper 

Remedy in This Case. 

Cases of this type, where an injunction is sought 
to restrain the unlawful or unconstitutional actions of 
executive officers, have been frequently beforb the 

*(a) Suits against the Attorney General of the United States and 
Federal District Attorneys. 

Kcnnington v. Palmer, 255 U. S. 100, 101, (To enjoin Attorney Gen¬ 
eral from instituting prosecutions under Lever Act); Willard Company 
v. Palmer, 255 U. S. 106, 107 (Same) ; Kinnane v. Detroit Creamery 
Co., 255 U. S. 102, 103, (District Attorney to enjoin prosecution^ under 
the Lever Act); Weed <$• Co. v. Lockwood. 255 U. S. 104-106, (Same); 
Tedrow v. Lewis <$• Son Co., 255 V. S. 98, 99, (Same); Hanimer r. 
Dagenhart, 247 U. S. 251, 276-277, (To enjoin enforcement by Dis¬ 
trict Attorney of Federal Child Labor law) ; Chicago Board of. Trade 
v. Olson, 262 U. S. 1, 43, (District Attorney to enjoin enforcement of 
Grain Futures Act); Fort Smith <§• We.stern li. R. Co. v. Mitls, 253 
U. S. 206, 209, (District Attorney to prevent enforcement of the!Adam¬ 
son law). 

(b) Suits against members of the President’s Cabinet and! other 
Federal officers. ! 

Santa Fc Pacific R. R. Co. v. Lane, 244 U. S. 492, 49S, (To j enjoin 
Secretary of Interior from making unauthorized demands upon; owner 
of land granted by the United States) ; Philadelphia Co. v. Stimson, 
223 IT. S. 605, 619-623 (To restrain threatened Criminal proceedings by 
Secretary of War to enforce certain navigable water rights) ; Arherican 
School of Magnetic Healing v. Me Annuity, 187 U. S. 94, 108-1111, (To 
restrain local postmaster from obeying order of Postmaster General 
denying plaintiff free use of mails); Hill v. Wallace, 259 U. iS. 44, 
60-61, (To prevent enforcement of Future Trading Act by Secretary 
of Agriculture) ; Lipke v. Lederer, 259 U. S. 557, 560, (Collector of 
Internal Revenue, to restrain collection of penalties under National 
Prohibition Act); Noble v. Union River Logging Co., 147 U. $. 165, 
171-172, (Secretary of Interior, to restrain interference with right of 
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courts and the line of cleavage between what is and 
is not improper action on the part of such officers 
has been frequently established. 

If an officer is charged with the duty of making a 
final determination of a question involving the prop¬ 
erty rights of a person, group or corporation, the 
courts will not grant injunctive relief to restrain the 
officer midway in the process of reaching such a de¬ 
termination. He still retains jurisdiction over the 
question and no jurisdiction has yet been acquired by 
the courts. But if, in pursuance of his duty, that 
officer makes a final determination, neither he nor his 
successor in office can impeach that judgment, except 
for fraud, and the courts will enjoin any attempt to 
do so. The cases upon this point are very numerous 
but a review of many of the important ones as well 

way over public lands) ; Lane r. Watts, 234 U. S. 525, 540 (Secretary 
of Interior to prevent government entry upon lands belonging to plain¬ 
tiff) ; Payne v. Central Pacific By. Co., 255 U. S. 228, 238, (Secretary 
of Interior, to prevent cancellation of a selection of indemnity lands 
under a railroad land grant); Payne v. Xeic Mexico , 255 U. S. 367, 373 
(Secretary of Interior, to prevent cancellation of a lieu land selection 
by the State of New Mexico) ; Santa Fe Pacific It. P. Co. v. Fall. 259 
U. S. 197, 198-199, (Secretary of Interior, to prevent cancellation of 
selection of lands by plaintiff) ; Chicago Board of Trade v. Olsen, 262 
U. S. 1, 43 (Secretary of Agriculture and others, to enjoin enforcement 
of Grain Futures Act) ; Stafford v. Wallace. 25S U. S. 495, 512, (Secre¬ 
tary of Agriculture, to restrain the operation of the Packers and 
Stockyards Act): Street v. Lincoln Safe Deposit Co., 254 U. S. $$, (To 
restrain Commissioner of Internal Revenue from confiscating certain al¬ 
coholic liquor); Legal Drug Corp. v. Warded. 260 l\ S. 386, 392, (To 
enjoin penalties of Prohibition Act as asserted by Collector of Internal 
Revenue); International By. Co. v. Davidson, 257 U. S. 506, 515, (Col¬ 
lector of Customs, to enjoin compliance with certain Departmental 
regulations); Belknap v. Schild. 161 U. S. 10, IS, (To enjoin naval 
officers acting in their official capacity from infringing plaintiff's 
patents) ; Dcggc v. Hitchcock. 229 U. S. 162, 171, (Cites injunction 
as appropriate remedy against Postmaster General who has exceeded 
his authority). 

(c) Suits against Federal Commissions or Boards. 

Waite v. Macy, 246 U. S. 606, 608-610, (To enjoin Board of Tea 
Appeals from applying illegal tests to tea sought to be imported) ; 
Chastleton Corporation v. Sinclair, 264 V. S. 543, 547 (Enjoining D. C. 
Rent Commission); Whaley v. Norment, 56 App. D. C. IS; 6 F. (2d) 
716, (Same). 
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as the principles here enunciated, will be found in the 
recent opinion by Mr. Justice Brandeis in West v. 
Standard Oil Co., 278 U. S. 200. See also: j 

United States vs. Atkins, 260 U. S. 220; j 

Xoble v. Union River Logging Railroad Co.. 
147 U. S. 165; 

Burke v. Southern Pacific Railroad Co., 234 
U. S. 669; 

Jackson v. United States, 19 Ct. Cl. 504; 

First National Bank of Greencastle v. United 
States, 15 Ct. Cl. 225; 

Waddell v. United States, 25 Ct. Cl. 323; 

Burfenning v. Chicago, St. Paul, etc., Rlailwav 
Co, 163 U. S. 321; 

Garfield v. United States ex rel Goldsbv, 30 
App. D. C. 177, 183; 

United States v. Wright, 11 Wall. 648, 650; 

United States v. Bank of Metropolis, 15 jPeters 
377, 400, 401; 

2 Op. Atty. Gen. 8 (Written by William Wirt— 
October 1, 1825); 

2 Op. Atty. Gen. 463 (Written by R. B. Taney— 
September 10, 1831); 

5 Op. Atty. Gen. 28 (Written by Isaac Tojicey— 
September 8, 1848; 

Judge Story’s opinion in Allen r. Blind. 3 
Storv 745. (quoted in United States r. 
Wrifjlit. 11 Wall. 648, 650). j 

i 

In the present case, when, sixteen years ago, the 
determination and division of the construction costs 
on this project came before Secretary Lane, jhe de¬ 
termined the allocation of* those costs as between the 
several features of the project and also the alloca¬ 
tion as between the two irrigation districts. There¬ 
after contracts were entered into by the United IStates 
both with the incorporated districts and with the 

| 

i 
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numerous individual water-users on the basis of the 
allocations thus made and the ownership thus estab¬ 
lished. Under the well-established general rules of 
law these allocations, being the determination of ques¬ 
tions of fact within the jurisdiction of the Secretary, 
would have been binding and unimpeachable. Con¬ 
gress, however, in 1924 and again in 1926, passed 
statutes authorizing the Secretary to make decisions 
on these allocations, and specifically prescribing that 
his decision should be conclusive and final. Thus 
finality was given the Secretarv's decision not only 
by general law but by explicit congressional enact¬ 
ment. Secretary Work made the decision required 
by Congress. It was the final and complete exercise 
of his function, both under general law and under 
the statute, and thereafter no one in his office, either 
himself or a successor, could disturb that finding. 

The point is that Secretary Lane and Secretary 
Work determined the allocation of the costs as be¬ 
tween the features of the project and as between the 
two districts. Thus they fixed the ownership of the 
features of, the project, and that ownership cannot 
now be disturbed. The profits follow the ownership. 


Appellant'a contention that he still retains jurisdic¬ 
tion over the determination of the present ques¬ 
tion is erroneous. 

Counsel's argument upon the* continuing power of 
the Secretary under the Reclamation Act carefully 
begs the question in the case. To perceive the fal¬ 
lacy it is necessary only to note the specific act en¬ 
joined and then to note that counsel makes no refer¬ 
ence to it in his argument. The injunction goes only 
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to the redetermination by the Secretary of the pro¬ 
portionate ownership of the Minidoka power project 
by the two irrigation districts and to the distribution 
of power profits upon a basis other than the respec- 

_ i 

live ownerships thus fixed. The case is within ia nar- 

i 

row compass. The injunction in no way encroaches 
upon the administration of the project. The Secre¬ 
tary is free to determine annually the net profits, as 
the statute bids him do. He is free to credit such 

i 

profits annually first to the construction charge of 
the project, as the statute directs, and thereafter on 
account of project operation and maintenance and 
then as the water-users may direct, all as the stat¬ 
ute prescribes. He is unhampered in his direction 
and supervision of the operation of the project!. 

CounsePs limitation as to the extent and necessity 
of the Secretary’s continuing responsibility is the 
most significant passage in his argument. H4 says 
(page 12 of his brief) that the Secretary is peces- 
sarily charged with the fullest responsibility over the 
projects “at least insofar as their relations with the 
Government and their obligation to repay the cost of 
construction are concerned.” This case in no way 
involves the relationship of the project with the! Gov¬ 
ernment or the obligation of the Burlev District to 
repay the cost of construction, and the injunction in 
no way approaches either of those subjects, j The 
Government under the statute is to receive its credit 
from the profits before either irrigation district re¬ 
ceives its credit, and so the allocation to the respec¬ 
tive districts has no effect upon or relation to the 
Government’s interest in the matter. The “tyroad 
general powers reposed in the Secretary” by Subsec¬ 


tion I of the Act of December 5, 1924, relied 


upon 


i 
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bv counsel as sole authority for his contention, are 
nothing- more than the authority to determine the net 
profits and to protect the interest of the Government 
in the repayment of construction charges and opera¬ 
tion and maintenance costs, as a reading of the stat¬ 
ute will disclose. The determination of the net profits 
simply means the computation of the profits and the 


necessary decisions as to debatable items which such 


computation involves. The power to do that is totally 
different from the right to assign the net balance of 
those profits to whomsoever the whim of the Secre¬ 
tary selects. The orderly administration of the Rec- 
• • 

lamation Act may require that the power to deter¬ 
mine the net profits and to take first the Govern¬ 
ment's share repose in the Secretary until the United 
States has been repaid, but the right to vary arbi¬ 
trarily the ownership rights in the balance of those 
profits is a bureaucratic function unknown in our 
jurisprudence. 

The control and jurisdiction which appellant re¬ 
tains over the ownership of and allocation of profits 
from the power project is no more than the power 
to see that the Government is paid its construction 

costs advanced to the Burlev and Minidoka Districts 

* 

and that, to this end, the two Districts shall be prop¬ 
erly credited with their respective shares of the 
power profits. 

The jurisdiction and control thus retained are 


over ministerial matters. 


We submit that a writ of 


mandamus would lie to compel appellant to make the 
proper entries on his books and that, when an im¬ 
proper entry is threatened, an injunction should issue 
to prevent the wrongful act. “In such cases the 
writs of mandamus and injunction are somewhat cor- 
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relative to each other. ” Noble v. Union Rivet Log¬ 
ging R. R. Co 147 U. S. 165, 172. i 

i 

The injunction granted in the Court below nd more 
threatens a breaking down of the administration of 
the Reclamation Act than the issuance of a land pat¬ 
ent threatens a breaking down of the administration 
of the public land statutes. The injunction only pro¬ 
hibits the Secretary from disturbing an ownership 
right of the Burlev District settled bv contract fifteen 
years ago and made conclusive by a specific act of 
Congress and a decision by Secretary Work pursuant 
to that act in 1926. j 

3. No Adequate Remedy at Law Exists to protect 

the Appellee. 

I 

Not only is there no adequate remedy at law in 
this case, there is no remedy at all. It needs no 
argument to prove that the Burley Irrigation District 
cannot hold the appellant personally liable in an ac¬ 
tion for damages upon the ground that he hfis ex¬ 
ceeded his authority. However desirable such a doc¬ 
trine might be in theory, it has no practical appli¬ 
cation. Xor can appellee institute proceedings against 
the Minidoka District, which would be entitled to 
shelter itself behind an executive order, lawful bn its 
face, which could not be thus collaterally attacked. 
In the event the appellant is permitted to reopep and 
disturb the allocation of power profits, the Burley 
District would, for all practical purposes be lifnited 
to the hope of sometime finding a Secretary of the 
Interior who could be persuaded to reverse the j deci¬ 
sion of the present incumbent. 

i 

Counsel’s argument is couched in the broadest,;most 
general terms, and necessarily so, because no direct 
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application of his remarks to the problem at hand is 
possible. The practical consequence of his argument 
is that each and every vear the Secretary would re- 
determine the Irrigation District to which the dis¬ 
tributable net profits for that year would go. This 

means that each and every vear both Districts would 

• » 

appear before the Secretary to present their respec¬ 
tive claims to a share in those profits; each and every 
year would see a contest, a never-ending struggle 
between the two Districts. It would mean a com¬ 
plete uncertainty, never-settled, as to the financial 
status of either District, as to its prospects for pay¬ 
ing off its obligations to the United States and to 

its other creditors: a total inability of either District 

* 

to act intelligently or confidently in projecting exten¬ 
sions and improvements to its operations and equip¬ 
ment ; in a word, a complete chaos and turmoil in the 
financial affairs of the project and of the two Dis¬ 
tricts involved. Congress intended no such confusion 
and legislated specifically to the contrary. Uncer¬ 
tainty as to the amount of net profits is an unpre- 
ventable evil in every business enterprise. But fixa¬ 
tion of ownership of those profits is a necessity for 
orderly administration. 


4. The Secretary of the Interior, Mr. Work, had Ju¬ 
risdiction to Determine the Division of Profits 
from the Sale of Electrical Energy Between the 
Burley and Minidoka Irrigation Districts, and 
His Decision was Final and Binding Upon His 
Successor. 

Lest there be any misapprehension in the minds 
of the Court concerning the basis for the decision 
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made by Secretary Work in 1927, we again call at¬ 
tention to the fact that the allocation of the protits 
of the power plant by him, between the Barley and 
Minidoka Districts, was in exact proportion to the 
allocation of the cost of that plant between thje two 
Districts. That cost was apportioned by tliej local 
and central boards of review of the Interior Depart¬ 
ment, 95.6 per cent to the Burley and 4.4 pet* cent 
to the Minidoka Districts. After these percentages 
were tixed, the then Secretary of the Interior, Mr. 
Lane, gave public notice of the conditions upon jwhich 
entry upon the lands might be made by settlers, bas¬ 
ing the charges per irrigable acre at the figures rec¬ 
ommended by the boards of review, which figures 
were based upon the costs of reclaiming the districts. 

The Minidoka District can and has depended!upon 
the force of gravity to propel to it the necessary 
water for irrigation purposes. The appellee, Burley 
District, must pump the water to supply its needs. 
It was therefore only just and proper that appellee 
should bear the great proportion of the cost ojf the 
power house, which was to pump water almosjt en¬ 
tirely for its benefit. In 1927, Secretary Workj was 
entirely right and consistent in holding as he dicj that 
any profits accruing from the sale of surplus power 
from this project should be credited to each iiji the 
proportion of the cost to each of its construction, 
i. (\, 95.6 per cent to appellee and 4.4 per cept to 
Minidoka. The power house was essential to the rec¬ 
lamation of the Burley District. The Minidokai Dis¬ 
trict was adequately supplied by gravity flow of 
water from above the dam. 





18 


Statutory and contractual authority of the Secretary. 

The Burlev and Minidoka Irrigation Districts had 
entered into contracts with the United States in 1920, 
providing that the Secretary of the Interior should 
determine and announce the proportionate part of 
the accumulated net profits to be credited to each 
from the sale of surplus electrical power (R. 127, 
130). Congress expressly conferred upon the Secre¬ 
tary the power to thus allocate the profits and ex¬ 
pressly provided that his decision should be conclu¬ 
sive. The words of the statutes are as follows: 


“Disposition of profits of project taken over 

bv water users. Whenever the water users take 
% 

over the care, operation, and maintenance of a 
project, or a division of a project, the total ac¬ 
cumulated net profits, as determined by the Sec¬ 
retary, derived from the operation of project 
power plants, leasing of project grazing and 
farm lands, and the sale or use of town sites 
shall be credited to the construction charge of 
the project, or a division thereof, and thereafter 
the net profits from such sources may be used 
by the!water users to be credited annually, first, 
on account of project construction charge, sec¬ 
ond, on account of project operation and mainte¬ 
nance charge, and third, as the water users may 
direct. Xo distribution to individual water users 
shall be made out of any such profits before all 
obligations to the Government shall have been 
fullv paid.” (Subsection I of Act of December 5, 
1924, 43 Stat. 702; 43 U. S. C. A. 501.) 

* * Minidoka Project, Idaho, for opera¬ 

tion and maintenance continuation of construc¬ 
tion and incidental operation $2,005,000.00: Pro¬ 
vided : That the accumulated net profits as de¬ 
termined bv the Secretarv of the Interior aris- 
• * 

ing under the project derived from the opera- 
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tion of the project power plants, leasing o|f gov¬ 
ernment grazing and farm lands, the sale and 
use, of townsites, and for all other sourcesj, shall 
be applied by the Secretary of the Interior so 
far as may be necessary in the payment <j)f any 
water right charges due the United States bv 
anv individual water user or irrigation district 
to whose benefit personally or in the aggregate 
such accumulated profits should equitably jtccrue 
in the judgment of the Secretary of the Interior, 
whose decision shall be conclusive. Any sjirplus 
of such accumulated net profits and future profits 
from such sources shall be applied as provided 
in subsection I Section 4, Act of Decemper b, 
1924; 43 Stat. p. 701. * * •” (Act of Mav 10, 
1926, 44 Stat. 480-481). | 

Armed with the consent of the two Districts and 
with the power delegated by Congress and aftjer in¬ 
vestigation and public hearing at which both the 
Burley and Minidoka Districts were represented, Sec¬ 
retary Work made his decision and determination of 
* 

the division of profits. We say that this decision 
and determination should be final and conclusive. It 

i 

matters not that the accumulated profits in j their 
proper proportions are not presently distributable 
to the Districts. Thcv are credited to the acicount 

• i 

which the United States has against each for! con- 

i 

struct ion costs and appellee lias a present property 
right in its share just as much as though that jshare 
were first received by it and then by it paid tjo the 
United States. ! 

The statutes present no difficulty in this case. jThey 
are neither long nor ambiguous. The Act of Decem¬ 
ber 5, 1924, while general in its terms, clearly clovers 
the present situation and the words “thereafter the 
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net profits may be used by water users to be credited 
annually”, contemplates finality in the allocation of 
the profits and an annual accounting in accordance 
with interest already established. The Act of May 
10, 1926, removes all doubt concerning the power and 
authority of Secretary Work. He promulgated his 
decision in accordance with the statutory mandate 
and thereafter the matter was closed, not to be re¬ 
opened for examination by his successor. Gar field r. 
United States , 30 App. 1). (\ 177, 183. 

As we have previously stated, the decisions are 
many and unchallenged which hold that once an ex¬ 
ecutive officer has fully exercised his judgment and 
has determined a question of fact in the performance 
of a specific duty imposed by law, his decision is con¬ 
clusive and i binding, and l>evond his control or that 
of his successor in office to review or change. 

5. Possible Unconstitutionality of the Threatened 

Action by Appellant. 

We submit in closing this part of our argument 
that, even conceding for the moment that appellant 
may reopen the question of the division of power 
profits and may reallocate them as he sees fit, such 
action on his part would be unconstitutional and 
would amount to a taking of property without due 
process of law in violation of the Fifth Amendment 
to the Constitution. 

The contracts with the water users in 1915 and 
with the Burley District in 1927 were premised upon 
the ownership of 40.2 per cent of the dam as a diver¬ 
sion dam and 95.6 per cent of the power plant. Those 
contracts cannot be disturbed or readjusted. The de- 
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cision of Secretary Work in 1927, gave appellee a 
present vested property right in 95.6 per cent of the 
power profits. Any taking by the Secretary of a 
part of these profits or any action of his, other than 
the acts of crediting the profits against construction 
costs or distributing them to appellee, would amount 
to confiscation. 

As we have stated, however, we believe that the 

injunction heretofore granted may be sustained upon 

the ground that the present acts of the appellant are 

in excess of his authoritv and therefore unlawful. 

* 

AVe do not believe that this Court will find it 'neces¬ 
sary to pass upon the Constitutional question, j 

I 

i 

n. | 

THE OTHER ERRORS RELIED UPON BY| AP¬ 
PELLANT IN HIS BRIEF ARE INSUBSTAN¬ 
TIAL. | 

i 

1. The General Attack Upon the Findings of Fact of 
the Court Below is Without Merit. 

Counsel complains of the findings of fact of the 
Court below but makes no reference to any specific 
finding made in error. Examination of the findings 
(R. 155-172) shows that each separate statement is 
fully documented bv reference to its source. It would 
have been easy for counsel to designate with preci¬ 
sion any finding not supported by the record, if there 

had been anv. 

* 

Counsel states that “no testimony was taken or 
other evidence offered .’’ In this he is mistaken, as 
several other exhibits were introduced by plaintiff 
upon the hearing, as the order of the Court repites 
(R. 173). Counsel also intimates that the stipulation 
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of facts was drawn as a complete statement of the 
material facts. It was not so prepared, as it shows 
upon its face. It was supplemental to admissions 
in the answer and to the exhibits attached to the 
amended pleadings (R. 118). The stipulation, in its 
opening paragraph, says: 

“It is herebv stipulated and agreed bv and 
between the parties to the above-entitled cause, 
by their respective attorneys of record, that the 
following are true and correct statements of facts 
which, together with the admissions in the an¬ 
swer to the amended bill and the exhibits to the 
amended bill of complaint and answer thereto 
incorporated herein by reference, may be taken 
by the court without further proof thereof.’’ 

Many admissions in the answer, being thus agreed 
upon by the blanket clause, were not repeated in the 
stipulation but were properly, and indeed necessarily, 
included bv the Court in its findings. Any other 
course would have been error. 

Counsel’s gratuitous references to a “more or less 
colored statement of the case” are wholly out of 

to 

place. 

2. Appellee was not Estopped by its Action in Filing 
Briefs with Secretary Wilbur. 

The proposition of law set out in the brief of coun¬ 
sel for the appellant that once a cause is voluntarily 
submitted to a court and adverse decision is encoun¬ 
tered on the merits it is too late to question the ju¬ 
risdiction of the court, is always subject to the qual¬ 
ification that jurisdiction of the subject matter exists 
and that the trial court is competent to grant the 
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relief prayed for. Furthermore, an appellate Icourt 
itself has authority to take advantage of lack bf ju¬ 
risdiction of the subject matter on its own mption, 
even though the point may not have been raised by 
counsel in the court below. This principle of lhw is 
clearly set forth in the case of Street Grading Dis¬ 
trict No. 00 of Little Bock Arkansas v. Hagadorfy, 186 
Fed. 451, wherein the Court, on page 457, states as 
follows: 


f “Ordinarily no party can complain of an jerror 
procured or acquiesced in by him. N. Y.\ Ele¬ 
vated Railroad v. Fifth Nat. Bank, 135 U. Si 432, 
10 Sup. Ct. 743, 34 L. Ed. 231. But thisj rule 
cannot prevail when the trial court was without 
jurisdiction to enter the decree consented to. 
Thompson v. Railroad Companies , 6 Wall. 134, 
18 L. Ed. 765; Morgan v. Beloit, 7 Wall. 613^ 618, 
V 19 L. Ed. 203. * ! 

' ri lt is also contended that, as no objection! was 
made to the jurisdiction in equity on the ground 
that there was an adequate remedy at law, Isuch 
objection was waived and cannot be raised for 
the first time in this court. This, we think, is 
untenable. The rule frequently announced; and 
fully recognized that the existence of an adequate 
remedy at law cannot be raised for the first |time 
in an appellate court is always subject to; the 
qualification that jurisdiction over the subject- 
matter exists, and that the trial court is compe¬ 
tent to grant the relief prayed for. Lewis v. 
Cocks, 23 Wall. 466, 23 L. Ed. 70; Reynes v.\ Du¬ 
mont, 130 U. S. 354, 395, 9 Sup. Ct.' 486, 32 L. 
Ed. 934; Brown v. Lake Superior Iron Co.} 134 
U. S. 530, 536, 10 Sup. Ct. 604, 33 L. Ed. 1021; 
Allen v. Pullman’s Palace Car Co., 139 U. S. i658, 
662, 11 Sup. Ct. 682, 35 L. Ed. 303; Southern 
ic v. United States, 200 U. S. 341, 349, 26 



■ 


/ 
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Sup. Ct. 2%, 50 L. Ed. 507. The doctrine of 
these cases is that the court for its own pro¬ 
tection, and sua sponte, ‘may prevent matters 
purely, cognizable at law from being drawn into 
chancery at the pleasure of the parties inter¬ 
ested." Reynes v. Dumont, supra. 

To the same effect are: 

Thompson r. Railroad Companies, 6 Wall. 134, 
137 

Morgan v. Beloit , City and Town, 7 Wall. 613, 
618 

Allen r. Pullman's Palace Car Co., 139 U. S. 
658 

The decision of Secretary Work, being a final, com¬ 
plete and conclusive determination of a controverted 
question of fact by the head of an Executive Depart¬ 
ment, was bevond his control or review or the con- 
trol or review of anv succeeding secretarw Thus, 
Secretarv Wilbur being without authority to change 
his predecessor’s decision did not have jurisdiction 
of the subject matter before him and consequently 
appellee waived no rights in filing briefs after the 
hearing l>efore him. 


CONCLUSION. 


In conclusion it is respectfully submitted that the 
decision of Secretary Work was a final, complete and 
conclusive determination and decision of a contro¬ 


verted question of fact by the head of an Executive 
Department, and that his decision is beyond his re¬ 
view or control or the review or control of any of his 
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successors in office. The decree of the court below 
granting an injunction should therefore be sustained. 

i 

S. T. Lowe, j 

Burley, Idaho. 

i 

E. Barrett Prettyma^, 
Preston B. Kavanagh,| 

P. C. King, Jr., | 

707 Munsey Building, 
Washington, D. C. 
Attorneys for Appellee. 

Washington, I). 0., 

October 26, 1931. j 
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Ray Lyman Wilbur, Secretary of the Interior, 
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Burley Irrigaton District, a Corporation, 
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REPLY BRIEF OF APPELLANT 


THE SOLE ISSUE IN THIS CASE 

The sole matter in question is the authority and 
power of the Secretary, under the Acts of Congress 
of December 5, 1924, 43 Stat. 703, and March 10, 
1926, 44 Stat. 481, to determine and credit certain 
profits from the operation of the power system of 
the Minidoka project, and in so doing to take into 
consideration an investigation and report made 
under his direction in 1929 for the purpose of fully 
informing him and aiding him in reaching a just 
and equitable conclusion. | 
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The plaintiff (appellee) has sought to enjoin the 
present Secretary from any action in that regard 
other than the clerical duty of following and carry¬ 
ing out a determination made by Secretary Work 
in 1927, on the theory that Secretary Work’s de¬ 
termination was “a final, complete, and conclusive 
determination and decision of a controverted ques¬ 
tion of fact” (appellee’s brief, page 24) which has 
the force of res judicata and which bars any further 
consideration of the matter by any succeeding 
Secretary. 

The sole question of law, therefore, is whether the 
Secretary’s jurisdiction, as expressly conferred by 
the said Acts of Congress cited, has terminated. 

This question of law is argued fully in appel¬ 
lant’s brief, in support of the point that the Sec¬ 
retary’s authority is necessarily continuing, in view 
of the express provisions of the said Acts of Con¬ 
gress and the nature of the Secretary’s jurisdiction 
over the subject matter, citing particularly the 
recent decisions of the Supreme Court in Wilbur v. 
Kadrie, 281 U. S. 286, and West v. Standard Oil 
Company, 278 U. S. 200, as directly in point. 

This question, however, which goes to the juris¬ 
diction of the court to entertain plaintiff’s bill of 
complaint, is not met or argued in appellee’s brief, 
nor are the cited cases of Wilbur v. Kadrie and 
West v. Standard Oil Company discussed or con¬ 
sidered. 


3 


i 
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REPLY TO APPELLEE’S ARGUMENT 

i 

i 

i 

The chief point made in appellee’s brief is I that 
the injunction goes only to the redeterminatioh by 

i 

the Secretary of the proportionate ownership of 

i 

the Minidoka power project by the two districts, 
and to the distribution of the power profits upon 
any basis other than the respective ownership thus 
fixed, and that it in no way encroaches upofi the 
administration of the project by the Secretary or 
on the Secretary’s authority to determine annually 
the net profits. (Appellee’s brief, pages 12-13.) 

This distinction, however, is unsound land 
founded on a misapprehension of the facts. There 
is no “ownership” of the power system in the s<mse 
of legal proprietorship. The only “ownership” 
that these districts have, in so far as the profits from 
the operation of the power system are involved, is 
their interest, under the statutes, 1 in the determina¬ 


tion and crediting of any such profits by the Secre¬ 


tary of the Interior, a duty which the Secretary is 
required to perform annually, and which plainly by 
the express terms of the statutes is a continuing 
duty, so long as his administration of the project 
continues or until further legislation is enactedi 

1 Neither the water users nor the districts had any interest 
whatsoever in the power profits prior to the enactment of 
the Act of December 5, 1924. Until then all such profits, 
not used in developing and improving the power system, 
were covered into the Reclamation fund, to be placed to] the 
credit of the project. Act Apr. 10. 1900 (34 Stat. 110). 
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The true matter in dispute between the two dis¬ 
tricts and between either of them and the Secre¬ 
tary is the weight to be given the several features 
of the project in determining how the net profits 
are to be credited. More plainly it is the question 
as to which of the several features of the project 
are a necessary part of the Power System of the 
project, and should be taken into consideration in 
determining distribution of the power profits on an 
equitable basis. This is clearly a matter for the 
judgment and discretion of the Secretary, over 
which he &nd his successors necessarily have a con¬ 
tinuing authority, so long as their jurisdiction over 
the Project exists. 

Appellee’s statement of the case, therefore, is 
based upon a misapprehension of the facts and the 
nature of ! the jurisdiction exercised by the Secre¬ 
tary. Secretary Work, in his determination made 

» V / 

in 1927. made no allocation of cost, which was al¬ 
ready fixed as against the project and as between 
the two districts by the existing Public Notices is¬ 
sued in 1907, 1909, 1911, and 1915. Nor was the 
Kothroek Committee, appointed in 1929, author¬ 
ized or empowered to inquire into or recommend 
any re-allocation of costs. All that Secretary Work 
did was to make a determination and crediting of 
profits, at that time, on the basis of a considera¬ 
tion which reckoned the power house alone as con¬ 
stituting the power system and as the only feature 
contributing to the making of the profits, resulting 
necessarily in a crediting of the net profits on the 
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basis of 95.6% to the Burley Irrigation District 
and 4.4% to the Minidoka Irrigation District, the 
cost of the power house being the only feature of 
the Project charged to the two districts op that 
basis. (See answer to Par. 6, amended bill of com¬ 
plaint, Rec. p. 35; also Stipulation of Facts, Par. 
11, Rec. p. 120.) 

On the other hand, all that the Rothrock Com¬ 
mittee has recommended (a recommendation, it 
may be noted, which has not yet been acted upon 
by the Secretary) is that the Secretary now take 
into consideration, in the determination and |cred- 
iting of the net power profits, not only the power 
house, but also other features of the project yhich 
are incidental to and necessary in the generation 

j 

and distribution of power, and which, for that rea¬ 
son, should be considered as contributing to the 
resulting power profits. 

That this is a matter committed to the judgment 
and discretion of the Secretary of the Interior, and 
that the Secretary’s authority is a continuing au¬ 
thority, not exhausted by the determination made 
by Secretary Work in 1927, seems clear beyond any 
question, and the court’s attention is again respect¬ 
fully called to the recent decisions of Wilbur v. 
Kadrie and West v. Standard Oil Company, supra, 
which, it is submitted, are controlling. 

O. H. Graves, j 

i 

Assistant to the Solicitor, \ 
Attorney for Appellant. 

i 

V. S. GOVERNMENT PRINTING OPPICCi !»*! 
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